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HE Author is at Icngth enabled to ful- 
lil his Intention of giving a fecond volume 
of a Treatife on Copyholds. The firft, 
indeed, was, fo far as he was empöwered 
to make it, complete in itfelft it em- 
bracfed the law relative to the natüre, 

CREAtlON, TRANSFER, AlSfD DESTHUC- 

TioN, OF copYhold interests. Therc 
remajned^ however, Tubje6ts whrch he 
confidered as iieceflary to be treated of 
linder ' the learning 'of copyholds, and 
which could not> with any propriety, be 
fufficiently invertigated in that volume^ 
without deranging the plan of the work 
and deftroyiiig the cönne(?tion which he 
wiihed to prefef Ve* In the prefent vo- 

T 

lume, thereförej he has treated of the 

CUSTOMARY COURI*; öf CUSTOMS, of 

A 3 Free- 
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Freebench and of Gurtesy, of GüAr- 

l>IANSHIB,-Of»Xl*ENCE^ -of-. tll^ilOTS, of 

SüiT,' of Rent, of CoftpoRAL Servicrs, 

and of THB AFPLICATIÖN Of^ THE StA^ 
TüTE-LAW TG CoPYHOLD l^ROPERTY. 

'. * « 

He has purfued the famemethod in tho 

J>ref€nt, .ss hq purfued. \u the.fprmer, 

toiume* He has been brief ; and* where 

the fubje6t permitted him, he has endea-* 

Voured to extra^l confiftency* This.he 

foundj however, was n'ot always .even to 

be hoped fon He found reporter againft 

reporter, and cafe againft cafe. He found 

confequences cpntinue when thcir caufes 

had ceafed* He found conclufions^ whicl^ 

juftly föUowed from |)remifes which olico 

exiftedj applied to inftanees in Which 

thofe premifes could not exift. He found 
arbitrary aflertion. adopted by fervjlity, 

cheriflied by prejudicCj .and atJcngthma-« 

tured into do6lrines whofe law could no^ 

be queftioned, but whofe abfurdity was 
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iöö apparent to be denied; It ihuÄ not^ 
therefore, be wondered at, if, when fo 
fituated, he has, in fome inftances^ \e(t 
the law in all its glorims uncertainly : and 
to fuch uncertainty. muft it alwaysbe fub- 
je6t, while we confider common-fenfe as 
fubfervient to preeedent, and fufFer the 
Wunders öf pne age to be . th« aiitria of 
right in anotber* 

Much ilill Ircmaiüs för ihvefiigatron» 
Our laws of . property are fo connected 
with each other» that fome relation to thö 
doftrine of Copyholds raay be traced in njoft 
of them* What, however, may be deemed 
neceflafy tö ä fyftem of copyhold law 
Which 16 not treated of in thefe voiumes, 
the Au£ho!r ikiull leave to thofe who havtj 
better .health, and afe better calculated 
for the undertaking, than himfelf^ 

Much, toe^ Aiay be expfeÄed which did 
9ot bt^ong to him to {^orm. It hu 

A -^ even 
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even been intimated lo. him, that the lii\V 
relative to Courts-leet was expefted: 
but he muft beg leave to fay once more 
that hö was writing on the law of Copy- 
HOLDs; and furely the law of courts-ket 
formed no pzrt o{ that law. He might 
as well have given a differtätion upon 
thunder, or upon the feat of the foul. 
He has fometimes, indeed, incidentally 
noticed the laws relative to freehold, when 
treating of* thofe relative to copyhold, 
property ; but it was only by way of illuf- 
tration, or becaufe they could not be fe- 
pafated. 

« 

In Order to render the work more gene^ 
rally ufeful and more eafy to be donfulted, 
the Author has incorporated the index tb 
the cafcs into one aiphabet ; as he has alfo 
done with the general index. 

tn the Gonclufion of his^reface to the 
precoding volun\e, he intimated 4bat-, Äs 

"5? ^1 the 


PREFACE. ix 

the prefent one would^ in many parts, 

relate morc immediately to local matter, 

the communication of any curious entries, 

cuftoms, &c. relative to particular manors, 

vvould be much efteemed. He was in- 

duced to make fuch intimation from being 

fenfible that fuch entries, &c. though im- 

mediately of local relation, frequently il- 

luftrated the general law. However, it 

only remains for him to fay that not a 

fingle communication has been made to 

him in confequence of what he then faid ; 

and, therefore, he has no one to thank* 

The Communications which he received 

were from friends, who made tliem inde- 

pendently of that Intimation, and toward« 

whom he fhall retain a juft fenfe of -gra- 
titude. 

Whateter the defe6ls of thisTreatife may 
be,the Author now commits-it to the world ; 
confciyu^ that fome pains have been taken 

to 
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to make.it ufeful, and fatisfied that ihey 
wül not be wliolly difregarded by thofe, 
the approbatio^ of wboto önly, be feeb 
jsiny wiih to obtaiq« 
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CHAP. L 


O^ COURTS* 

AcGORDlNG to the feudal law, eveiyörjurlfdic* 
Chief or lord had a jurifdiötion commenfu- J^^J*"^ 
fate with his territoryw The king^ as fu- La*», 
preme or Chief lord, or lord paramount« 
had authofity over the wholc realm^ The 
alderman^ or earl, had jurifdiftion üver 
his couilty J and each baron, or chief, over 
his manor or lofdlhip: and thus was juflice 
brought to the doors of every man^ 

• As the iord^ hövt^evei', Was not futfefed 

to judge in his own caufe^ tior could ex- 

V0JL4 ti4 B ercif« 
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2 COURTS. 

ercife authorlty over ai perfon who was tlie 
tenant öf another chief, if any difpute 
arofe between the lord and tenant, or be- 

4 

tween the tenants of difFerent nianors 
or diftridtey the caufe was iröugbt be- 
fore the tribunal immediately above, tili 
it reached the king's Council or national 
court-baron. 

Incriminal The iiirifdi(5i:ion of each lord originally 
extended over criminal, as well as civil, 
caufes occurring within bis manor. But, 
as the country becarae more fettled, his 
authority became proportionably abridged. 
Before the national courti^ could extend 
th^^ir influence to the more remote dif- 
tridb, inhabited by a barbarous and fero- 
cious race, they required the afsiftance of 
a chief who refided immediately on the 
fpot where the crime was committed, and 
who pofleiTed an aftual power to punifh the 
ofFender: but, when the people became 
more civilized, and the jurifdicftion of the 
fuperior Courts became more acknow- 
ledged and obeyed, the afsiftance of the 
immediate chieftain became lefs neceflary ; 

and 


i 


ftttdi tiis aüthority, öf confeqüciicei, üe^ 

HeiiCe We fiiitJ that at ä Vefy early pte^ 
riod the crimittal jurifdiÄioh was nd 
longer confidered afe irihercnt in the im- 
mediate lord. All courts of criminal }u-< 
rifdii^iion were deemcd the king^s courts i 
and not to be held by the fubjedt withöut 
a fpecial grant from the crown, or by 
prefcription, which implied fuch grant* 
Hence^ though many lords of manors are 
enabled ^t this däy to bold courts-leet (a) Coutfa*Lect 
mithin partictilar precincls or dillriclSj, 
yet they do not hold them m lords of 
manors; u e. as being incidental to their 
particular lord/Iiips^ but by virtue öf a fpe-< 
cial charter of the king. 


(a) As to treat of the court-leet is entirely withoiit 
tlie plan of the prefent work, the aüthor feels much 
pleafure in being aUe to rtiet the reader^to^ pamphlet^ 
in which the jurifdictioii of^ and proceedings in, that 
court» are treated of in a very mafterly and perfpicüous 
manner, entitledj " The Jurifdiction ofthe Court-Leit: 
exemplißed in thi Artkies ifjhich the Jury or InqUest fot 
the King in that Court is sharged^ i^c. to en^uire of and 
prefenty üf^.** priqted for J. Butterworth, London. 
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In civil And, even in their civil jurifdiction, the 

lords foon began to experience nxuch rie- 
ftriction. They were not permitted to 
hold pleas of perfonal actions where the 
debt or damages amounted to forty fliil- 
limgs: nor could they intermeddle with 
the right of freehold of their tenants but 
by virtue of the king's writ. . 

Court baron. The court-baron, thus refl:ri<Sed, was^ 
however, incidental to the manör ; it was 
a neceflary and infeparable copcomitant* 
And to the court-baron every freehold 
tenant of the manor was, and is ftill, obliged 
to do fuit* 

I 
Caftomary- Thus the cöurt-baron was the Court of 

^"^* the frank-tenants ; and in which the viU 

lein, or bafe-tenant, could not appeax^ 

The lord, therefore, held another^court for 

thofe perfons who held of the manor by 

villein or bafe fervices, who were dependent 

on his will, orclaihied merely by cuftom; 

and which therefore took the appellation 

of the villein, the bafe, or the cuftpmary 

court. 


COURTS. 5 

Of this court, as contradiftinguiftied frooi 
the court-baron, am I now to fpealc: for 
with a court-baron, as a court-baron, copy^ 
holders have nothing to do, Tjae cuftomary 
court, or court of villeins, or, at leaft, of 
thofe who hold by viilein or bafe tenure — 
and the court-baron, or the court of the 
freemen, or of thofe who hold byfrank* 
tenure — have^ indeed, been too generally 
confpunded ; though they arc in their na- 
ture moft evidently difthiÄ (i). 

r 

The perfoti who-held by viilein fervice 
was not the peer of him whofe tenure was 
free : nor, confequently, could he owe 
fuit to a court where the rights of the 
frank-tenants were cognizable. And, on 
the other band, the freeholder could owe 
no fuit to a court which could only take 
cognizance of rights with which he could 
have no concern% , 

The cuflomary-court, however, like the 
court-baron, wa6 incident to the manor, 

- y-" >■ ■■■> ■■. . .1 ■ . ■ . , . III 

(b) See Watk, N. LXXXVIII. and LXXXIX. 
to Gilb. Ttn, p, 432—4. 
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• If there were tenants who lield by villein-. 
fervices this camt followed of necefsity j 
as without this court the bufinefs of the 
latter tepAnt« could not have been tranf^ 


hold a cuflor 
marjr-court. 


Who may Every perfon, therefbre, who has a ma-i 
nbr of which others hold by. copy or bafe 
tenure (c), may, as a neceflary confe-» 
qtience, hold a auÄcmar^ourt. 




Parccnerss^ Whenevcr a manor, therefo^, becomes 
divided (rf), fo that part of ^he copyhold-t 
tenants is allotted to one, and part to ano-^ 
ther, it Ihould feem the cuftomary-courts 
muft be accordingly multlplied (e); As 


(c) For it is not neceflary that there be a^ny free^ 
tenants holding of the manor : for if all the free-, 
tenancies efcheat, or the lord rcleafe the tenure and 
ftrvices of all his free-rtenants, yet he may hold a 
fustomary-court for bis copyholders, 4 Co. ^6. b, MeU 
\vich*s cafe. 

(d) See'^«/^. yol, i. eh. i, p. 16. 

(e) In the book of Doomjday is the foUowing entry : 
t* Duo Frs: tenuer: in paragio, ^sq: hzhui^'Haula.''*—-. 
Berchfcire: — Terra Gißebti d^ BreteviU:'r^Hevaford^ 
in ^erceha: Hd: * 


\ 
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one lord could not hold a coürt for anor 
ther, each muft have held a feparate one 
from the nature of the thing ; as the court 
muft be holden by fome or other, that the 
tenants be not injured. 

So if the widow of a lord be endowed Dowrcfs, 
of the manor, and feveral .copyhold te- 
nements be afslgned her in dower, fhe 
may hold a cuftomary^court for the copy- 
holds afslgned (/)• ** 

So if the freehold oi feveral^ or of all^ the Grantec of 

^ the freehold. 

coyphold tenements of a manor be granted 
or demifed to a perfon, it is faid (^g) that 
the grantee may hold fuch court : though 
the grantee of the freehold of 2ißngle copy^ 
hold cannot (ä). If no court could be 
held by the grantee of feveral copyholds, 
at leaft, it migbt be attended with preju- 


(f) Cro. Eliz. 66 1. Gay v. Kay. 

(g) Ibid. 662. Sir Chriftopher Hatton's cafe cited* 
3 Lern. 109. S; C. cked.. 4 €$. 26. a. and b. Mel« 
wich*s cafe, aiid N,eale öf Jackfon. 

(i) 4 Co. 24. b. and. 25 a. Murrel Ü^ Smith, and 
Naalc £sr Jackfon, ubifupra. 

B ♦ dice 
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dicc to the copyholders; which it would 
be wrong to fuffer as a confequence of the 
lord's own a6l. But it feems clear that the 
grantee could not make a new grant of an 
efcheated or forfcked copyhold, to be held 
by copy again (J). 

Wherc to he A cuftomary-court fhould be kept within 
«t ,*. , the mauor foi* which it is held (U). And 

Within the . . ^ . ■ 

inaaor, tliis pot only from the manifeft incon- 
venience which tlie tenants might fuftain 
from being compelläble to go where ver the 
lord ftiould be pleafed to require their at- 
tendance, but from the known feudal prin- 
ciple already noticed that a eourt was in- 
pidftnt to every diftriÄ, and juftice brought 
home to every door; whiqh principle 
would be fruflrated by the lord*s obliging 
the tenants to go elfewhere fpr jud^ce^ 

% 

firhonour. ^^^ indeed, the lord have an honour ex- 
tending over feveral manors, a court held 
any where within the honour may be good 


fi) See Jnte. vol. i. eh. i. p. l8. 
(k) Co. Litt. S8. a. and fee Co. Copyh. f. 31. Tr, 
^7--.8. 50, 4, Co. 24, a. Clifton ÜT Mplineux. 

by 
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by cuftom (/), as to the cuftomary tenänts; 
though not, perhaps, as tp tlie free ; as tji^ 
former wer? more dependent upon thp 
lord* 

s 

But it may be held any where within the 

w 

manor, at the pleafure of the perfon hold^ 
ing it (tti) ; unlefs fome ancient cuftom re^ 
quire it tp be held at a ceftain place* 

In very ancient days courts, whether courts hcU 
fpr deliberation or the adminiftration of ^?.^^^ ^P^* 
Juftice, were hel4 in the a|>en air. And 
when we confider the number of perfons 
who frequently affembled, we may well 
i?onclude that they could not conveniently 
bc held elfewhere (n), 

^ Thus we read in the Edda (o), that, 
*' when governOTS were eftabiifhed in the 


air« 


«»■M««iWii«M«M««iHi>Ma^MMMMw;a«MMMVni^n«MMa|aaMaaMMABWM|i 


(l) Cro, Car. 367. Seagood v. Hone. Ca. Litt. 
^8, a. 4 G. 24, a. Clifton (^ Molineux. 

(m) So of a CQ]urt-bsirQn% Kicb. 95. b. Co. Copybn 
f. 31- P. SO. 

(n) And ftc i Tyrr. Hift^ Engl Intrcd. civ. cv; 

beginning, 
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beginning and ordcred to decide whatever 
dififerences fhould arife amoBg men, they 
a^mbled in the piain of Ida/* 

- f 

The Welch and Irifh, and other anclent 
nations, held alfo their courts of juftice in 
the open air ; and, generally, on the flope 
of a hill. The judge took advantage of 
the eminenice, and alfo, as We find, of the 
wind; for we read that he very wifely fat 
with his back to it, and fo opened the 
court; and the people being ranged be-. 
neath him, he could both fee and be feen 
moite commodioüfly (/)), 

Indeed, fo prevalent was this cuftom 
among the Brijons, that the *^ top pf a 
hin,'' or " eminence,*' became, at length, 
fignificative of a court of juftice; and fhe 
names of feverai perfons who had jurifdic- 
tioa were aliulive to it (q)^ And veftigea 


(p) See 1 Whit, Manch. B. I. C. %. p. 277, &c. 4tOK 
ntwl 376,'8vcK aiid tHe authorities cked. Cämd. Britn 
Ifle of Man. Spelm, Glofs. voc, Mallobergium. 

(q) See Owen's W^lch Di<t. voc. Bre^ Bre^n^ 
Breyr^ Crug^ &c, ' 

of 
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of this cuftom remain among us to this '^ 

day in the ^Mooty or Muie^ or Pariing 
Jlillsj ftill known in various parts of this 
and the neighböuring iflands (rj. 

In the eleventh <5entury, we find a court 
fceld on Filmenden Heath, near Matrone 
in KerU^ atwhich not only the men of , 

that coiinty, but of fererai pthers, were 
aflembled on the great caufe between Lan^ 
franCj Archbifhop of Canterbwy^ and Odx^ 
Biftiop of Bäyeux in Normandy, and Earl 
of Kent^ relative to feveral manors, Ä*c» 
claimed by the latter; and which con- 
tinued for three days ($J^ 

Andjj at an earlier period, a county- 
court is faid to have been held at Eareth 
in the fame couhty, when Archbifliop 
I>unßan fwore that certain lands belonged 
to Chriß^s Church at Canterbury^ and Sl 
Andrew* s at Rocheßer ; which oath of X>U7t* 
ßan was, as we read, confirmed by the oaths 

{r) Spelm.-Ghfs, v. IkfaUober^iumy fif Wliu Manci. 

{i) Vi4c M({4mr.'<^. öf Seid, Spwkg. 197. 

of 
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» of c thoufand other perfons chofen out of 
EaJ zndWeß Kent, Efexj Middlefex, and 

Su0x (t), . 

And we are told that the celebrated 
^lace in this kingdom where the articles 
of Magna Charta were figned by-King John 
was denominated Runemedy which figni- 
ficd, according to Matthew of Weßminßerj 
pratum Confilii; becaufe, in ancient times, 
it had frequently been ufed for Holding 
great Councils of the realm füj. 




(/) Lamb. Peramh: Kent^ 441 — 3. tit. Earethj wha 
cites the Text. Roff, — Among the Welch we find a 
mode of trial by three hundred compixrgztors. See the 
Stat. i Hen. 5. C. 6» 

iü) Ipfo Anno, maximus traÄatus habebatur inter 
Regem & Barones, de Face regni, inter Startes Sc 
Windeforam^ in Campo qui dicitur Runemedy quod in- 
terpretatur Pratum Conßliiy eo quöd ab antiquis teni- 
poribus ibi de Face regni fepius confilia tracäabantur, 
,l$c. Matth, Westm. lit|. ü. foL 73 — ^4.5«*. An. 1215. 
And fee Blackst. Introd. to ih^ Great Charters^ pref, 
xxiii. and Squire on the Angh-Sax. Gov. S. 60. N. Ä, 
p. 173.—' — The Saxons h^l4 Councils. in theopen air. 
** Sub Dio}' fays Edgar in bis Charter tq £/^ Abhy* 
i Tyrr^ Introd. civ. 
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- For the convenience of fliade and Ihel- ündcr 
ter, however, affemblies were frequently 
held under trees, " Gangler demanded,'* 
fays the Edda, " which is the capital of 
the gods, or the facred city? Har an- 
fwer$, It is under the afh Ydrasil; where 
the gods affemble every day an^ admi- 
nifter juftice (x)^^ 

The circumftance of affembling under 
trees was long prevalent among the Gothic 
iiations. " The ftates of Eafi Frießand;^ 
fays Jlf • Maltet (y)^ *' fo late as the thir- 
teenth cfentury, convened under threc 
large oaks vrhich grew near Anrieht And 
it is not more than three centuries ago,'* 
he adds, *' that moft of the German princes 
held their Conferences under trees." 

In this kingdorii alfo, the cuftom pre- 
yailed: Augustine, in the time of Ethel* 
berty fummoned the Britißi biüiops to a 

(vf) Bdda. Fak. viii. 

(y) North, Antiq. vol. iu p 53, n,.(A), 

V 
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fynod at a place called, in Bede* $ tiiilci^ 
Augaßinis Oak (%). 

The Wapentaht of Scyre Ake iti thfe Wefl^ 
Riding of Yorkfliire^ and the county of 
Berks^ are fuppofed to have taken their 
name from remarkable oaks under which 
the inhabitants were ufed, in particular 
enjergencies, to convene^ and confult about 
public afFairs faj. 

And the ingenious Iranflator oi Mallet 
informs us that he knew of ^ manor in 
Shropßiire where the manor-court was 
held at the time he wrote under a very 
aged afii-treej. where the ftcward called 
over the copyholders and formed a jury^ 
. and thea adjourned the court to a neigh- 
bouring inn for difpatch of bufinefs ßj^ 
And a fimilar cuilom is known to the au^ 




(z) See I Tyrr, Hist. EngL i6o. Sub Ann. 604* 
and Camd. Brit^ in JVoxcgitexJhirey and Gihfimii n. . .^ 

(a) Tranfl. n. r*»*) to Mali JVI A. yoL ii. p. 56. 
and Camd. in Berkfiire. 

(b) N. (***) ta voL ii* p. 56. 

thor 
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tbor of tbele pages to have prevaifcd within 
otlier manors in tlie kingdom. 

lii the generality of countries, jufticelnthc^tc». 
was adminiftered in the moft public man-^ ^ *^^^^* 
ner. Amöng the Jews the judges " fat in 
the gate'* of the city; and we are told 
that the cuftom continues to this day in 
various parts of the Eaft (c). 

The cuftom is alluded to by Homer ^ and 
appears to have been pra6lifed at Romt. 

In our own nation we have inilances of 
a fimilar pra<Stice* .. It feems alluded to, 
at leaft, in a law of Athelßan {d). 

The conftaWe of the caftle oi Dover h ^ 
forbidden, by ftat. 28 Ed. I. c* 7,' to hold 
certain pleas " a laporte du chaßehy^ which, 

« 

{c) See Clayt. Chron. Hik Bib. 481. Gf Falc. CUm. 
b. I. c. 20. f. I. p. 112 — 13. and notes« 

Dr. Shaw fuppofes that the cottrt of the Grand' 
Seigoicr wa&. c^led the Port from the circutnftancf of 
tbe king'S difpenfing juftice at the gate among the 
oriental nations. Trau. 253, andiee FaU, ubifup. 
- (d) See Sdd. ST//, of Honour^ part 2. eh. 5. f. 4« 
p. 515 — 16. 

as < 
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a§'thc äuthor of ^^ Obfervatims on ihe Siti^ 
tutes^ very juftly remarks(e)j fliould bei 
tranflated " at the gate," and not " witkirC^ 
it, as it is ufually rehdered. And the fame 
learned writei' gives us a jJaflage from La 
Vie de S. Loui^ (p. 18,) wherein are men- 
tioaed " lesplei de la parte (f).^^ 

Plaints, too, were frequently lieard and 
determined, and canoiiical purgation made, 
at the doors of our churches* Whence it 
has been conje6lured, tbat f*üch was the 
caufe of the porches of churches beihg 
generally builded fo fpacious (^). 

Halb. Whep the gods, according to the Ice-^ 

landic mythology^ had aflembled in the 
piain of Ida^ ^' their firft work," fays the 

^ {e) R 164— 5. 

(f) In France it was anciently the cuftonl to prfr* 
fent petitions or complaints to the king at the gate of 
his palace. See Mill. View of Engl* Gov. b. a< c» 3* 

P- 3^3- 

(g) Seejac. Di^. i. Suthdute. In thö time o( 

Henry the Sixth^ the. fouth porch wasj fometimes at 
leaft, appropriated for chriftenings and weddingg. ScÄ 
the Will of Hen. VI. Coli of Roy. fVillsy 297, 4to. 
It was ufual alfo to endow the wife at the church doorf 
** 4fd ofiiufn ecclejia*^ See Litt. f. 39, 

Edda^ 
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Edda (h\ " Was to build a hall ; wlierelil 
äre twelve feals for themfelves, befides the 
throne, which is occupied by the univer^ 
fal fathei*.'* Veftiges of a ciiftom iimilar 
to this of twelve feats being ereöled, 
Whereon the chiefs fat in Council or in 
the difpenfation qf juftice, are frequently 
met with in moft of the northern natiotis, 
and even in this ifland. " Such, in thofe 
fude ages, Was the hall of audimce^^^ fays 
Mallet(J). 

\ 

Thus was the hall allotted for the ad- 
mihiftration of juftice. William the Con^ 
queror eftabliihed a coiirt in his own hall^ 
which was thence AtnotcnndA^edi aula regia ^ 
ör aula regis^ and was the fupreme court > 

of juftice in the kingdom; and in it the 
king himfelf, or the capitalis jußiciarius 
totius Anglite prefided (Je)* It was for this 
court that William Ri{fus builded Weßmin- 
ßer-halL 


'H^^mmmmmtmmmm^m^^^tm^^tm^mi^ammami» 


{h) Fab:vii. 

(i) Nor. Antiq. v. i. p. 45, N. {c). 
(i) 3 Bl. Comm, c. 4. p. 38V 

VOL. lu C The 
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The gfeat men who had any particulaf 
jurifdiftion held their courts alfo in their 
halis ; which, in early days, were the moft 
fpacious apartments in their ipanfions- 
Hence the term fiall was frequently ap- 
plied to a court-baron (/) ; as the word 
bre was among the Welch (m). Hence 
the town-hall, ftiire-hall, &c* 

And it is ohfervable that in many parts 
of the kingdom, the n>anor, and^ fron» 
thofe, ather great houfes, are called 
^'halls:^^ as, in other counties, they are 
denominated " caurtSy^ (n) xiioft evidently 
froni the court-baron held in them« In 
fome they have the aJ)pellation of ^^places^^" 
moft probably from the fame cauf? — ^from 
pleas being there held (<?). 


iMt 


(/) f^ide Spelm, Gloffl voc, HaUgmoU. 

{^m) AntCy p. 10. 

(«) Hence. too the royai refidence or palace was 
called, by way of eminence, *' the court.* Hence, 
as Hottoman obferves, .came the common faying, wben 
people went to the kin^s hall or palaify " fye an 
going to CQurt ;" becaufe thejr feldom approached the 
king but upon great occafions, and when a Council 
was called, Franc. GalL eh. x. 

(o) Fron Placiturn, äse Hottom. Franc. GalL c. x« 

Th« 
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The cöurt-baron was to be held fromwhcntobe 
Ihree weefcs to three weeks (p)^ or,^ as 
fome think (9), aä dfteh as the lörd chofe; 
And it ihould feem clear that the lord 
may hold a cuftömary court aä frequehtly 
ä& he pleafes (r), and compel the attend-^ 
änce o? his tenants who hold by villein 
or bafe fervicesi 

In the fupplenient to Ct>ke^s dopr/kolder 

(^), it is faid that the lord is not compella- 

ble by his copyholder to hold or call a 

court to accept a fütrendef. But it ap- 

pears fufficiently eftabliflied that he 13 

compellable, both in equity (/) and at 

' law (ti), to hold a eourt^ if the bufinefs 

gf the eopyh old- tenant require it. 

Pre- 


*k rrm 


(p) Britt. Cap. laö. 

\q) Co. Copyb. f. 31. Tr. 5P. 

(r) Suppleni. to Co. Copyhi f. 3. Tr. 149. 

(5) S. 3. tr. U9- 

f/) Nels, Rep. in Charit li. Moor, et al i^. Lord 

I^untingdbiii Dyer^ ^64^ a. Rofwell's cafe. 

Lord cojnpellable to faold a couri^aroH, F. N. Bi 

{u) By maHdantiiSi The King v. liord Lonfifale^ 

Hil 39 Geo. IIL . - 

Ca» It 
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Previoufly, however, to an applicatlon 
being mäde to a court, either of law or 
eqüiiy, a regulär demand or requifition 
fhould be made by the perfon ör perfons 
interefted, praying fuch court to be held ; 
which, if general, ,inay be to this efFe6l : 


" To the fteward of the manor of Fair^- 


Requifition 
to hold a 

Gourt. hurß^ in the county of 


*' We whofe names are hereunto fub- 
fcribed, being tenants of the faid manor 
of Fairhurß by copy of court-roU, do 
requeft you to hold a general cuftomary 
court, in and for the faid manor, as foon r 
as conveniently may be ; and, in the mean 
time, to do and caufe to be done fuch 
matters and things preparatory thereto as 
appertain to your office of fteward; as 
well that the rights and cuftoms, both on 
the part of the lord of the faid manoj, , 


It is too greatly to be feared that a fteward fre- 
quently defers holding general courts, that the tenant, 
may be induced to requeft a fpecial one j by which an 
additional fee would be put into the pocket of the faid 
honeft m^. 

and 
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and of US and others the copyhold tenants 
thereof, may be recognized and preferved, 
as alfo for the difpatch of fuclvother bufi- 
nefs as of right ought to bo, done and 
executed at fuch general court, and which 
now appears to us to render the holding 

of the fame with all convenient fpee<l 

» 

both advifable and requifite. 

A. B. 

Dated this day of C. D. 

one thoufand, &:c. E. F. 
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The holding of a cuftomary court in Holding a 

■ , . 1 . 1 n n I r • Court in the 

the night, or, at leaft, atter the letting Night. 
of the fun, has been adjudged good (j) ; 
though no particiliar cuftom for fo hold- 
ing it appears to bave been alleged or re- 
lied on. 


{x) Moore bS. pl. 185. 

In the manor of Kin^shill in Rochfordym the county 
of EJfeXy a CQUrt is /aid to h^ held on Wednefday 
morning next after MIchäelmas yearly, at cock-' 
crowing, before it be well light, and which is deno- 
minated the Lawlefs Court. . See Co'V^il ^ yacoij voc^ 
Lawleis Court. 

C 3 "Whoeve^ 
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who ftall Whoever is lord pro tetnpore may hold a 

prcndc m r i j 

thc cttftomar coutt, thoqgh he b6 only a tenant at 
Lord^jftr« Will (^y) : and even if a perfon who is lord 
fempere. ^y w^ong, as bjr difleifin, abatement, or 
IntrußoH, hold a coiirt, his minißerial ach 
%s admifsion, Ä^c« woiild be good ; though 
bis grants woüld not be obligatoiy on the 
lord by right, as one perfon cannot grant 
the property of aapther perfoii away (z). 




It IS faid in the Supplement to Lord 
Coke\ CopyJiQlder (ß), and in Mr. Fißer's 
Treatife qh the farne fubject (i), that a lord 
qannot hold bis court iii pepfon ; but in 
the Supplement to Lord Coke^ and who 
was the auf bor of that fupplement is, I 
believe, not knowri (c), no authority is 
referred to ; and it certainly is no autho- 
rity in^itfelf ; apd in the latter wo^-k, re- 
ference is only made to what w^s urged 


■«Mid** 


* {y) See Jnie. vol. i. ch, 2. Of Grants. p. 24. &c^ 
(z) See Ante, vol. !• p. 28. 74. 255. 

. {a) S. 3. Tn 149. 
{b) C. 7. p. 48 & $1. 
(<) See 3 Durnß C? Eaß, 171, Doe d, Tarrant v^ 

flelUer. 

9r^ucn,d(^ 
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(irguendo In a cafe in Dyer fdj yd^nd which 
by the Way, wa^ only to prove that a lord 
coulä rvot be kis own ßeward^ or, in other 
terms, that a perfon could not be his own 
depuiy {e) ; which furely does not require 
any legal authonty to convincp us of — 
fince, as reprefentation muft neceffarily 
exclude identity, fo identity muft necef- 
farily exciude reprefentation. 

Befides, it is repeatedly laid down in 
our books, that, in a cuftomary court, 
the lord or fteward iß judge /[/]/ ; now 
füfely a perfon cannot be a judge in a 
coütt \l^hich he cannot hold* But as it 


ttmm^-'mmm^mm-ytmmimrtt^m'mmti^ 


, {d) jö.h, pli^t. in the cafe of Withers V. Ifeham. 

{e) So iii Cholmely v. Morton, 2 Show. 180. it 
was held that a mayor, if owner nf afairy could not be 
a goodftiward rf it. 

(/) Co, Litt, 58, b. 4 Co. 26. b. 

Lord €oke^ fyalkxag of a fteward, {Copyh, S. 45. 
7r. 102.) fays, " he rcprefenteth the lord*s perfon in 
many employments : for, in the lord*s absencb 
he ßtuih as Judge IN COURT, to punüh offences," 
&c. 

" \i a iORD in open court doth grant,** &c. 
Caltb, 47. 

C4 is 
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. is acknöwledged that the lord may be 
a judge in a cuftomary court, it fhouU 
feem to follow of necefsity, that he may 
hold it himfelf if he pleafes. 

Lord fits as But the lord has not only a legal, but 

chancellor« ' -^ i i ai_ -i. tt y^. • i • 

an eqiutable authority. He lits in his 
court as chancellor, and " may redrefs 
matters in confcience, upon bill exbibited, 
where the common law will aftbrd no re^ 
medy in the fame kind /^^y/' 

Thus, if I furrender to A, in truft to 
raife a fum of rnoney, and the money be 
raifed, and I require him to re-furrender 
to me, and hc refufe ; I may exhibit my 
bill, on which the lord may decree againft 
Ay that he furrender; and if A refufe, 
the Iprd may feize and adri^it n^e (ä), 

This mode of petitioning the lord was 

(^) Co, Copyh. S. 44. p. 100 — I. 6ee jlnte, vol. !• 
p. 8. & 90, N. (/.) Watk. Introd^ to Gilb. Ten^ 
jcii. Moore 68 — 9. pL 185, Co. Litt. 60; ß. 

i^h) 1 Leon, 2. pl. 2, 

frequent 


i 
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frequent in earlier days (2), when the 
Court pf Chancery was not fo eftablifhed 
as it is at prefent. Nor is the petition to 
the lord by any means ufelefs at this day: 
for as a writ o( falfq judgment will not lie 
on the decifion of this court (i), it is, in 
fome cafes, the only remedy which the 
copy holder can have (/). 

But the lord need not hpld his court ^'^w*'^ 
hinifelf, he may appoint a fteward to hold 
it for him ; and he need not retain fuch 
fteward by deed ; it will be fufficient if he 
retain him by parol (m). Though, in the 
caie of the King, or in that of a corpora- 


(/) As matters of curiofity, copies of two " Eng- 
liflie Bills,"' — one preferred to the fteward in the time 
of Henry the Eighth^ and the other to the lord h the 
43^ of Elizabeth ^ will be given at the end of this 
chapter ; ancj for which the author is indebted to the, 
friendfhip df the Rev. Mr. Corfellis, lord of the manor 
of Wivenhoey and the ingenioüs Mr. B. Struttj of 
Colchejter, 

{k) Moore. 68. f. 185, Cor Litt. 60, a. F. N. ß. 
12. B. 

(/) See, Of reverfing a recovery^ JntCy vol. i. 
p. 162. N. (;.) 

(wij Co, Cofyh, S. 45. 7r. 104, 

•tion^ 
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tion, it would be proper, if not neceffary^ 
lo retain him by patent or deed (w). 

And cveri If a perfon has only a reputed 
6r oftenfible authority a$ fteward, thoiigh 
in reajity he have no regulär appoint» 
ment, yet wbat be does minißeriälly in 
court Ihall never hß queftioned ; but he 
* ought to have a legal and regulär autho*» 
rity to grant (o). 

» 

But if a ftranger, withoüt the appöint- 
ment of the lord or conlent of the right 
fteward, or without any cölour of autho- 
rity, will, of his own head, conie into a 
manor and keep a court, it feems, fays 
Lord Coke (/)), that the performance of 
any judicial a<5l, or the executing of any 
a6t whatever, will not be warrantedj efpe« 
cially if the court be kept without Warn- 
rn^ given to the baiiiff by precept, actord- 
j^ng to the cuiloni« 


(«) Co. Copyh. S. 45, Tr. 104 — 5, 
(0) jfnte^ vol. I. p. 29. 
Ip) Copyh. S. 45. Tr. 105% 

For 
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For there is a diflference, as juftly ob^ 
ferved in Moore (9), between a fteward 
tvho has colour but no right to hold a 
court, and a perfoii who has neither co- 
lour nor right ; for if one who has colour 
uffemble the tenants, and they do their 
fervices, the a6ts of fuch perfon are good : 
as in the cafes of an under-fteward, where 
the Chief ftewafd is dead ; or the derk qr 
fecretary öf the lord of the manor who 
holds a coürt without the contradivJtion or 
difturbance of the lord, though he have 
no patent nör exprefs autbority from th0 
fteward ; and the reafon is, becaufe the 
tenants are not obliged to examine whe- 
ther *the autbority of the fteward be lawful 
or not, nor is he obliged to render any 
account of it fo them, 

^' 
So if two peyfons be appointed Joint" 

Jlewardsj a pourt held by one only will be 

good(r), 

(f) Motfe. 112. in Enowied V, Luci;« 
(r) Knowtes V, Luce, uhiju^^ 

%9 
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Under-Stcw- 


Manner of 
holding a 
Cöflomary 
Court. 


Netice» 


So a fteward may depute or authorife 
ariother to hold a court ; and the afts 
done in a court fo holden will be as legal 
as if the court had been holden by the 
chief-fleward in perfon. So an under- 
Howard may authorize 3,noiheXj pro hac vice^ 
to hold a court for bim (i). 

When the time for holding a general 
court is determined on, the fteward ftiould 
give public notice where and when it 
is to be hold ; and iflue out his precept to 
the bailifF or beadle of the manor, com- 
manding him to funimon the feveral 
tenants who owe fuit, that they perfonally 
appm. 

For v\o forfeiture of the copyhold (hall 
occur by reafon of non-performance. of 
fuit, unlefs the copyholder be perfonally 
warncd : a general notice will not be fuffi- 
cient (^). But it fhould feem that if a 


{s) Knowles v, Luce, übt fup. i Leon. 288, Lord 
X)acre's cafe. ,i,Sälk, 95. Parker v. Kett, Comyns^% 
Rep. 83, S. C. & Jlnte, v, l. p, 29 — 3t. 

{/). Ante. V. I. p. 330. 

g copy- 
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copyhblder refidcnt within the manor dd 
not appear or eflbign on a general notice 
in writing affixed to the door of the 
church or churches or other place of no- 
toriety withhi the fame manor (z^); and 
efpecially if the court be hcld on a certain 
day, by cuftom, as on Michaelmas or 
Lady Day in "each year, that he may be 
amerced for non-attendance (r), though 
no forfeiture can incur. 

According to the report of Tavemer v. 
Cromwell, by Croke (3^), four days notice 
was held to be fufficient. But it wo,uld 
be proper to give at leaft ten or fourtceu 
days ; and, efpecially, if the manor be of, 
con/iderable extent. 


If the court to be held be merely. a ge- Form of the 

1 rj' 1 • 1 notice, 

ncral cultoniary court, the notice may be 
to the following effecSl : , ^ 


Manor of 1 " Notice is hereby glven that 
Fairhurß. ) the next general cuftomary 


"ip"«^ 


[u) See Co. EntrteSy 288. a. Taverner v, Cromwell. 
(*) See 3. Bulfu 80—1. Bdfield v, Adams. 
(/) Crc. Eliz. 353, 

court 


court of the right honourable Eatl öt 

— ^ — j lord of the manor of Fairhurß 
äforefaid, will be held in and for the faid 
manor, in the hall öf the mahor-houfe^ 
on Thurfday^ the day of nextj 

when and whfere the fevefal cuftomary 
tenants of the fame manor are hereby re* 
quired to do their accuflomed fuit. 

A. B. Steward/* 
Dated this day 
of 17 &c- 

StUe of th^ Previoüfly to the öourt being held, the 
«oart. fteward fhould prepare his minute-book i 

and the firft thing to be attended to in it 

is the ftile of the court« 

The ftile of the court is ofteii inaccu* 
f ately entered : it is not uncommon to find 
a cuftomary court entered as a court- 
baron^ though it was previoüfly known 
that no freeholder would nor coul^ 
attend()8:)» 

if 


"*-— ^— "— |-- ■- •■ ' I jTji • '-' T - T • . 


(s) In ancient rolls we frequently find the entry to 
be that of ** A Court," gcncF^ly, without morc a 

X fometimes, 


COURTS. ' ^ « 

If the cpurt be intendcd merely for 
copyhold purpofes, the ftile fhpuld run 
thus :— 

Manor of | " A getieral [or fpeclal] cufto^ 
Fairhurfl^ S mary court of the right ho- 

nourable " - - ■' • Eari of --, lord of 

the manor of Fairhurft aforefaid, held 
in and for tbe faid manor, on the 

day of in the year of our lord, 

&c. before A. B. Efq. chief fteward of 
the manor aforefaid/' 

r 

If a court-baron be held with a cufto- 
mary court, it would be the fafer way not 
to m^ntion exprefsly before whom the 
feveral coujrts ^re held, but to ftate the 
perfons generally } and fo leave it to the 
law, which will CQnfider tbe proper bufi- 


rfka^i 


fometii|icsj « Tbe Firft Cpurt,^— *« TLo Sccond/' 
^c« of the then lord. 

" Curia R. jF. C." Kich. 53. b. 

«« Prima Curia. % F. Gen : Dm: Manerii pd i 
ibm:'' iK# 

^^,Aiprimam Cujr** &€# 
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nefs of eäch court to have beeil tranfa^ctd 
before the 'regulär judges {a). Thus : 

Manor of 7 ** A court-baroti and general 
Fairhurft. ) cuftomary court of, &c< 

Prefent, A. B. Efq. chief fteward of 

the faid manor. 


"•* 


Free-fuitorst fworii. 


C.B. 

E.F. 

G.H. 

&c. 

i- M.f Copyhold tenantsr 
N. O. t fwornv 


& 


2. R. Beadle, &c/' 


Openingof When the fteward takes bis feat, the 
baillfF is to announce that the <50urt is 
fitting, and enjoin filence. He then rauft 
make the ufual proclamation, reqiiiring 
all perfons who owe fuit to appear pr 
make eflbign. 

i 

mam^mimi^m'mt^mm I II mm ■ ■ ■ ^ I ■ I ■ ^w^M^— — w^— — M^— *— ^*— fcÜ—i ^JhMlfc^P 

• *• 

I 

/ 

{a) I Freem. 525. Ca. 707. & fcc ff^afi. No. 
Ixxxxx. to Gilb, Ten. 43J. 

The 
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Tbc names of the fuiters are then toJ^JJ* 
be called ontr ; and their appe^rance, Ef- 
faigfij or non-appearance, recorded. 

To make Ejffbign is to juftify the non^s^^ns. 
attend^fice of the perfon owing fuit, by 
allegiBg fötne excufe, as that be is ili^ &c. 
and this Effbign may, from the very na- 
ture of the thing, be made by attor- 
hey(*). 

Tbe fuitcFS (c) who appear ftiould then Homage 
be fwom on tbe homage- The forep^an ^^*^"* 
fliould be ürA pbofenf and (worn : and the 
oath may be thiis : 

. " Yoii, A. B» as'foreriian of this ho-osth. 
inage, jfhall truly prefent all fiich xnatters 
and things as are pref^ntable at this court, 
as the fame are already known ta you, or» 
during the fitting of this court, ftiall come 
to your knowledge. You (hall prefent 
jnothing out of malice, nor conceal any 
thing ftom favour or affeÄion ; but, in all 


ib) I. Leon. 104. Sir y. Brautichi^s cafe. 

(0 Who are fuiters, &c, See Poß. chap. vii. Of 
Suit» . ' ^ 

VQL. IX^ . D * thigns 
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things^ prefent tlie truth, the wholetrulh, 
änd nothing but the truth, according to 
. yoür Information and belief. So jielp you 
God/* 

Then fwear the others, by two or three 
at a time, according to the number pre- 
fent. 

" You, änd each of you, fhall," &c. as 
before. 

If any fuiter being prefent refufe to be 
fworn on the honiage,it will be a forfeiture 

of his copyhold ipfo facto (dj. 

■ # 

Piaints. When the homage are fworn, let pro- 

clamation be made for thofe who have 
piaints to enter them. 

^^ — ^^ — . ■ . ■ III — - - r-" — ■ --—ir^i« j. 

{d) Co. Copyh. S. 57. Tr. 132, 

If a ^aker, however, refufe to be fworn, mcrely 
en account oftbe oath^ it fhould feem that equity would 
prevent a forfeiture. See Ante. vol. i. p. 353. But 
if there be not a fufficient number offuiters. prefent to 
xnake an homage, as required by the cuftom of the 
manor, his affirmation may be taken ; and if he refufe 
bis afErmation, he would not, I think, be ehtitied to 
the protection of the court. 

Copyholders 
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Copyholdefs fliall lieither pleäd höt be 
impleaded for the tenements which they' 
hold by cöpyj by the king's writ ; but fhall' 
have their plaittfein the natufe of the fe- v^ 
veral a6lions at common law (e). •» 

If, however, any diCpute ärife betweett 
lord and tenant, it muft, of necefsity, be 
feferred to the cöurts above ; as the lord 
mufl: not be both party and judge f'fj. 

The plaint in the cuftomary court isFormoftht 
thus entered : '^ A. B. complains againft 
C D. of a plea of land, to wit, of one mef* 
fuage, forty acres of land, &c. with the 
appurtenances j and makes proteftation to 
foJlovv his pläint in the nature of the king*s 
writ of afsize of Mortdance/for^ at the com- 
mon-Iaw ;" or " of an afsize of Novel Diß* 
ßißn •/' or " Formedon in Defcender at the 


i0mm^»ma 


[e) F. N. B. 12 B. Litt. S. 76. 


(f) See. j. Salk. 56. Baier v. ff^tcb^ U Ibid. 
185. Brittk V, Dadey & Ante. p. 1—2. 


D 2 common 
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common law f or in the nature of any 
othcr writj &c. (gj. 

Pledges to profccute ; 
John Doe and Richard Roe» 

But if a donee in tail bring a piain t in 
the nature of a Formedon^ he ought to 
count of the gift made by the copyhoider 
who furrendered, and not by the lord ; for 
Che lord is only an inftrument of convey- 
ance ; and nothing paflfes from him (ä). 


in the Ar. Sö if a plaint in the nature of a writ of 
entry in the per be brought, it Ihall be 


(g) Litt. S. 76. Co. Copyh. S. 51. Tr. I18. 

As a Writ of Entry en k Poft. Moort 68. pl. 185. — m 
the per Co. Copyh. S. 4t. Tr. qi. — So befare the flatute 
32 Hen. VIII. C. 18. in the nature of a Cni in Vita. 
J^yer^ 264. a. pU 38. Rofwll^s cafe. But h has been 
faid that that ftatute cxtends to copyholds ; (Cro. Car. 
43), and, lif fo, a plaint in the nature of a Cut in 
Vita is become unneceffary. See IVatk. GM. Ten. 
tot), i^ poft Ch. X. 

In the nature of a writ of Dower. 4 Co. 30. b. Shaw 
y Thomfon. — Or of a writ o( yfiel. %. Freem. 106. 
Knight V. Jdamfan. But quare whether a plaint in 
the nature a writ of Mortdanceftor ever lay of Copy- 
holds. See TVatk.Xsilb. Ten. 287. N.«. 

(*) Cro. Eliz. 36F. Paulttr v. Cornhill, Of aP. 


fuppofed 
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fuppofed in the pe?^ by the copyholder, 
and not by the lord (t): 

But it (hould feem that plaints in the Umitatiojv 
cuftomary court muft be broujglit wjthin 
the time prefcribed in the ftatutes of iinii- 
tations for bringing the feveral writs at 
<:ommon law (A:). 

If a copyholder make a feafe of bis Ejcctmcnt. 
copyhold, either by deed or parol, and 
that Whether with licence or without flj^ 
and bis leflee be ouHed, an ejedlment will 
lie in the common law caurts ; biEcaufe 
the leafe is a common law, and not a copy- 
hold, intereft (ni). 

But it is faid that Aich leflee ixiay iTe 
fued by plaint in the Iwd's court for wafte 

(ij Co» Cofyi, 6» 41. Tr. 91« 

{i) See Mf&re 411. Siaw 4/. Th^tt^fitu Gilb. Thu 
178, I Fern. 195* tjfariv. Coward. 2. Fretm* xbo. 
Kntgbt V* jidamfon, 

</) See fFati. No^^XCII. to Gilb. Ten. 436. 

(m) I. Leon. 328. Cole v. Wall. Cro. Eliz. 224. 
S<, C. Ca» Copyh. S. 51. 'l'r. 119, 120. 

P 3 "^ done 
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donc by him to the premifes demifed (?i). 
^ Yet guare as to this, as the lejfce is not a 
copyholder. 

As an eje6lment will not lie after twenty 
ycars, if the copyholder has been more 
than that period out of poflefsion, he muft 
ftill therefore have recourfe to his plaint in 
the nature of the feveral real writs at the 
common law. 

Error, how If an erroneous decifion be made in the 
re rc cd, cuftomary court, the party grieved fhall 
not have a writ of falfe-judgment, but 
muft fue to the lord by petition (o). 

Though it has beeri laid down that, if 
an erroneous judgment be given in fuch 
courton a plaint in the nature o(2iFonne^ 
don^ a bin may be exhibited in Chancery 
in the nature of a falfe judgment to reverfe 
it (/?). And in the cafe of A(h v. Rogle 


» ■« ■ ^ I ■ ■! ■' > ■»^y» — »^Ji^— ^iM^— i^ 


(n) Co, Copyh. S^SI. Tr. lig, Kich, 84, b, 

{0) See Ante p. 24 — 5. 

(p) I Roll. Abu 373» ChancerU (M) fh 2. Patu^ 
ßalPs cafe. 

and 
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and the Dean and Chapter of St. Paul V(t% 
the Lord Chancellor faid " If tüere had 
been an error in any adversary proceed- 
ings in the Xord's Court, this Court would 
häve ordered the Lord to proceed and exa* 
mine it.'* Though he difmifled^ a bill 
praying relief againft a common recimery 
fufFered, in ä cuftomary court, though the 
errors were, apparent, and his difmifial was 
affirmed in the Lords (i). 

We have repeatedly noticed that reco- Recoverics^ 
veries are frequently fufFered in the Cuf- 
tomary Court (f) ; but fines are feldom Fincs. 
levied in them. And yet it would feem 
that a perfon permitted to fue out his 
plaint and proceed to judgment^ niight alfo 
be fufFered to compromife hisfuit (u) : for it 


■■■ «■*■ > lü» 


(r) I Fern.^b'jn 

(x) Show. P. C 67, Smith &f Ux. v^ Dean and 
Chapter of St, PauPs and Rogle* 

(t) See the manner of fulFering them^ Jnte. vol. i> 
(») See Hargr<n>e's No. 1. 1« Ce, Litt. 121. a. 

D 4 is 


f 
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lA not efföhtial to the effioäcy of A Rne that 
}t be levied ift tc Cautt vf Record (ir). 

In the rej[)ört of the cafe of Hunt and 
Böurne, 6y Salkeld (t/), it is fajd that the 
!8th J^dwardL ** was made td re6tify a 
miftake (tt), viz. that fines were teviable in 
inferiof cöiirts upön bills or plaints, which 
tiöw cannot be, öither by grant orcuftom, 
by reafon of the negative wordö of that 
ftatute." But it is obfervable that neither 
the ftatute of the 18th Edw. I. (*) nor 
tKafc of the 2lrth ^Edw. 1. (c), Jior even the 
Second Inßitute^d^ fpeaks of fines levied 
** in inferior c«urts^'^ büt only in thofe of 

fc" ' • ^ • ■ I ■ ■ II I ■ ,1 

(*) I SalL 34O; Hunt V. Bourne. — Chm» Rep. 93, 

(y) Ubu Sup. But Comym give the afTertion about 
to be noticed to Powell^ j. only. (Rep. I26«) And in 
Lord Holfs pwn ftatement of his ai^oment, which 
the author l^s feen« and which is ftill extant in 
his Lordj(hip's t^nd-writing, nö fuch aiTertion appear$ 
to have becn made by Lord Hob at leaft, 

\ä) See 2 Inft. 513. 

^b) Stat' 4. Affdus levandi Fines, 

(r) Sfat' \. C. i. De Thibus Uvati$. 
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th€ king (e) : and it h acknowledged in 
^unt and Boume that the ft&tute De m^ 
letmidi ßnes^ does not ^xtend to courts in 
mcimi ikmeßie* 

i^Ottld ä fine> liowever, be levied in a 
Cuilomäry Courts it would not bar an 
efiate tail (/) any mbf ejth an a finc -levied 
in a court of ancient dfemefoe would be a 
bar(^)y a^ it would not be ivithin tbe da- 
tüte of the 4th of Henry the Seveiith. And 
fach, perhaps,- IS the reafoci why the levy^ 


(e) ** Etfait aßavoir qe Ordre k Ley nefuffre mie qe 
ßnaU accorde foit leve en IjA Court £ L£ Roi faunz 
Brief Original;^ ifc. i^'Ed.l. 

« ^ia Eines IK Curia NOstR« leväti/* &c. 
ja; Ed. I. 

Without an original writ, indeed, tbere can be no 
fuit depending in the King*s Caurty and, of cohfe- 
> yi en cc^ no c omp ro m ife xn ** ftial^accord** öf fuch 
fuit } as a fuit cannot be compromifed b^fore it cxiA. 
But a fuit in a Cuftomary Court is founded upon a 
Plainty as much as a fuit in the King's Court is 
founded upon a *' Writ Original/' and it fliould, 
therefore, feem that it may be equally eompromifcd or 
.aocorded. See 3. Blackfu Com:it- eh. 18. p. 272, 3. 

Cruifi on FhieiiTSy 192. 

(g) Hiint if Bourne 5 übt fup. 

ing 
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ing fines in a Cuftomary Court is, now dif- 
iifed. Though it is fuppofed in Cruife {h\ 
that a fine levied in.a Cuftomary Court 
xnay be a bar to an entail by fpccial aißom^ 

Prcfcnt- When the feveral plaints are entered 

and difpöfed of, the homage ai;e tOimake 
their prefentments ; as that fince the l?ift 
court A. B. died, feized of a certain copy- 
hold tenement, and that C. B, is.the next 
entitled (j) ; or that E. F. had Airrendered 
out of court [k) ; or that G. H* had beeu 
convi6led of felony, &c. whereby his copy- 
hold became forfeited (/) ; or the like. 

And if a copyholder be fworn qn the 
hoiiaage, and wilfully refufe to prefent, 
on fufficient evidence being given, he fhall 
forfeit his copyhold ipfo facto {vi). 


Um iii III 1^1 f »^— <■— »■■i^— ^t 


(A) Cruifi on Fines^ 175, 192, 

(i) See Ante. vol. i. p. 232. 

{k) See Jnte. vol. i. p. 79, 82. , 

(l) See Ante, vol- i. p. 346, &c. 

(m) Co. Copyh. S. 57. Tr. 132. 3 Leon* 109. Srr 
Chriftopher Hatton's cafe, citcd as fo adjudgedi & 
Ante. voL i. p. 330. 

• On 


. 5- 
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On the different fadls being prefented,^'^«^«^^^»*^ 
the regulär confequent proclamatiöns muft 
be made, as for the next heir, or perfon 
having right to the tenements.of ,which 
A. B. died feized ; or the perfon to whofe. 
ufe C. D. had furrend^red certain öther 
tenem^ilts, &c. to come in and be ad- 
mitted, &c. (n). 


• * • 


• Surrenders are then taken; ad mlfsions Surrende», 
and grantsmade; licences given, &c. The 
whöle pröceedings being noted by the 
fteward in his minute-book, which both.M^^^^^ 
the fteward and homage Ihould ijgn for 
the fatisfa6liön and fafety of all parties. 
The co\irt is then diffolved by formal pro- Diflblution 

, •• • ^ of the Court. 

clamation, • , 

As foon as conveniently mäy bei after Rolls* 
the diffolution of the qourt, the pröceed- 
ings are to be enterfed at length upon the 
court-roUs of the manor, by a copy of 
which the tenant is to hold. 

And Calthorpe (o) goes fo far as to fay 
that if the I^ord in open court doth grant 


_ \ 


(») See AnteyVoV i. p, 23l)&c« 
(0 Reaängs^ 47, 

copyhold 
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copyhold land, and the (leward make nö 
entry thereof in the couft-roll, it is not 
good, though it be never fo publicly donc 5 
and no coliateral proof can make it fo. 

« 

But though there muft, of necefeity, be 
an entry on the court-roll before there cän 
be a copy of that entry ^ yet, ' if a grant be 
made, either in or out of court, and not 
entered, there can be no doubt but that the 
regulai: entry may be compelled. 

It IS acknowledged, nowever, by Cal- 
thorpe (p), that though there niuit be aft 
entry on the roll, yet it is not of necefsity 
that there be a copy of that entry aÄually 
made ; for if the tenant have no copy, or 
^ if he k>fe it, yet the roll is fufficient title 
for his copyhold, 

If the roll be loft, it feeins, fays the lafti- 
quoted writer (y), that by proof he can 
make it good.. And as furrenders made 
out of court are gener ally kept by the 

f ■ — ■■ ■ ' < — ■ ■ ' . .. — 

{p) Readings^ ^j. 
if) Ibtd. 

5 Lord, 
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Lord» or (he flewards who are often 
changed, they may frequently be loft with •• 
out any fault or negligence of the party» 
fo they may, on certain confiderationsy be 
prefumed or fupplied when they dp not 
uppear upon the roUs (r). 

^Tberolls, being not of record, are noMaybe 
eftoppel ; and, therefore, if an erroneous 
entry be made, they may be amended (s). 
And it was'held by Lord Hardwicke^ in the 
cafe of Car v. Ellifon {t)^ that, though the 
declaration of the ufes of a furrender was 
not inferted in the court*rolls, but only 
indorfed on fuch furrender by the fteward, 
it was enough. 

If there be any caufe or proceeding in- infpccted by 
ftituted (tt) by one tenant of the manor ^"^*°^* 

r i ■ ' \ . 

(r) See I Firn. 195. Lyfnrd v» Coward. Z frunu 
106. Kmght tf. Adamfon* 

So the Steward's draught of admittance was held by 
Holt^ G, y, to be good evidence. i. Lord Raym, 735* ^ 

(i) See Ante. vol. i. p. 89. & i. Leon, 289. Bur- 
gcfs v. Fofter. 

(/) 3- ^tf^' 73- 

(«) y.Durnf.iä Eüfu'J\f>. The Kxxig v. Allgiiod. 

againft 
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agäiftft aiiother (w), or by a tettartt agalflff 
the lord {x\ the courts both öf law {y) and 
equity {ii) will order that the tenant be 
permitted to infpecft and take copies of 
the coürt-^olls^ paying the accuftomed 
fees {a) ; a,nd conpipel the perfön in whofe 
hands they are, though he be not the lord 
pr fteward, biit a ftranger (/;), to pröduce 
thematatriaL 

Are evi- For though the court-rolls are not mat- 

ters af record, fo as to eftop the parties from 
giving the truth of the fa6ts in evidence, 
yet they are, in themfelves, evidence, 
prima facie^ and entitled to credit (c). 

(w) 2 Vef. 578. Jnon^ 2 J. Blackft. Rep, ic6l. ' 
. folkard V* Hemet ^.aF> 12 Fin* 146. Evidence 
(F.b.)pl.8. . ^ 

{x) 2 Fef. 621. Jnon* 2 J.BIackß. Rep. 1030, JJ-^ 

dington V. Clode, 

(y) 3 Durnf Iff Eafi. 141. The King v. Shelley^ 

(z) See the books cited in 6 Hn. 183. Cvpyb^ 
(Y. d.) 2 Fef. 578. 621, 

{a) Fhicf/s Rep. 2^(). Draper tr. Zouch. 

{b) 2 Fef. 578. 

{c) Bull. N'ift Prius^ 247. 5 Dum/, fä Baß. 26 
Roe d. Bebee v. Parker -y & fee 12 Fln. Abr. 105 & 
214. Evid. (A.b. 28). (T,b. 24.) 

1 If 
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If a copyholder forge a cuftomary to the Forging 
injury of the lord, it will be a forfeiture of 
his copyhold (rf). 

And if the fteward fhow a court-roU to Deftroying 
a copyholder, tö prove that the land is ^"** 
holden by copy, and the copyholder tear 
the court-roll in pieces, alleging his lands 
tobe free, he fhall fQrfeit his lands fo held 
by copy (e). 


(i) Jnte, vol. I. p. 334. 
C^) liid^ 333- 
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No. I. 


In temp. Henry VIVL. 
Mafter Steward I befeke you only by 
petiCion as to be fo good to me you' poore 
Oratou' Wyllm Albert and Jone my Wife 
as to Charge you' Tennaunts being here of 
. my lords Corte of Wivenho for to loke out 
the ryght eyer of the Tenament cavled 
the hartshorne w' th appertennaces lying 
w* in the fayd parryfhe aforefayd and fo 
that they maye fliewe and to fett in the 
fayd ryght eyer be the vertu of ther othe 
(and yf you do fo mytche for me vnto my 
poore Ablilyte I (hall fe you rewardid) 
And yf that I am not Abyll to do you 
pleafure in nothyng that I can do y^ I 
üialbe Bounde to praye for you' moft 
pfperous wellfare and lyfe the whyche I 
praye God prefarve and long to continewe 
¥nto hys blefcyd pleafure Amen 

No. !!• 


I 

( 
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No. II. 


Sarah Purdue Engliß.e biU ei> 
hibited 8* Ottob. a' 43- EUz. 

To the rightWorftiipfuII Robert Townfend 
Efquyer Lord of the Manno' of Wyven- 
hoe in the County of Efsex. 

Humbly flioweth vnto yo' worfliip yo' 
poore and dayly oratrix Sara Purdewe of 
Wyvenhoe in the faid County That 
whereas Willm Purdewe deceafed Grand- 
fäther vnt : yo' faid Oratrix about XL or L 
yeres paft was lawfuJIy ieifedin hisdemefne 
as of fFee at the will of the Lord according 
to the Cuftome of the faid Manno' of &c 
in one Mefluage or tente & certayne lands 
medowes Sc paftures called Thurftons &c 
of & in one other MefTuage or Tente & 
certayne lands called Scarletts And the 
faid Willm Purdewe fo being feifed of the 
p^mifTes about the tyme aforefaid made (/) 
his laft Will in wryteing & therby did 


mmm 


(f) In the original, the words ** a furrcndcr thereaf 
according to the cuftome of the faid manno' to the ufe 
of his laft^wilf & teftam^ and about that tyme alfo 
made/* are ftruck thr«ttgh with a p^« 
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devyfe the faid lands & tente called Thurf- 
tons to one Richatd Purdewe one of his 
yoühger fonnes vpan condicon that he 
ilioM trUly pay vnto Margaret Chapman 
hIs ^aughter for her advancement in ma- 
nage the föme of fix powndes & alfo to 
the Church of Wyvenhoe three powndes 
And did by the fame Will give vnto one 
^ Johane QuickTley his daughter the other 

knds & tents cälled Scarletts upon Con- 
dicon that (he Ihould pay vnto Alice Curtis 
his daughter the fome of fyve pownds as 
by the~ faid will doth and may appere. 
Ähd afterwards the faid.' Richard & Johane 
were admitted to the p^mifles & did 
enter irito the fame accordingly , But fo 
it is if it may pleäfe you*' Wbrfhip that 
' although there were a Will made to the 
purpofes aforefaid Yel the truth is & fo 
you' fäid Oratrix doubteth not but ihe Ihall 
be able füfficicntly to pve that there was 
Ap good and fufficient furrender made of 
flie jp'^mifles to the vfe of the faid Will ac- 
Cofdtngto the Ouftome of the faid Man- 
. i>o' And futther faith that the truth is 
älfo thlat if aiTy füch Surrender was made 
yet thä't tlie faid fevall fomes of money 

nor 



si 


tibr ahy öf thfeitt were ttttly paid ta the 
psyrties afofefaid •accioj'ding to the true in^ 
tent & ineäninge of the^ faid WilLby rea^ 
fön wl^reof all thfe faid länds & tehts fc 
the rights title & inftfereft thercof Öid 
difcehd & come & of righf doö apptayne 
fc beleiyge tnto you' faid paore Oratrii 
that4d to fay 'a& daughter & ; fole heyrö 
to. James Purdetye fonne& beyj*e of the 
faid WiJIiJi Purdelve And fo it is alfö if 
itfinay pleafe you' Worfhip that fince the 
death öf the faid Willm & James all the 
cöpyes wryteings & feridehces concerning 
the pWflefe by fome indiredt meänes are 
iately come to the hands & poffefsions of 
one Thoniö^ ftatinces Mojrfes Lock & 
Margaret his Wyfe who by colo' of have- 
irfg the fjmfe have lateiy vnlawfiilly en- 
tred ifito the p^'mifftß & contryved fecfet 
eftates thereof to be made to themfblveS 
& others to their vfe* And akhough it i$ 
comonly repörted & Very Well & nö- 
toriouÖy knowne as well amongft moft of 
you' worfhips auricient tenants there as to 
theparties them felves that the p'miiles do 
of right belong unto you' faid Oratrix- as 
aforefa&d. & not vnto the faid Thomas 

E 2 Moifes 
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Moifcs & Margaret And that therevpon 

yo' laid Oratrix both by her felf and her 

frends hathe gently requyred them to 

deliv her the faid evidences and to yeld 

vnt her quiet poflefsion of the p*mifles 

according to her iuft tytle thervnto yet 

the fame to doe they have vtterly refufed 

& yet doe deny the fame againft all ri^ht 

equity & confcience In confideration 

whereof & forafmuch as yo' poore 

oratrix cannot for want of the dates & 

Contents of the faid evidences and for that 

alfo ftie is both voyd of money & frends 

& therfore altogether vnable to move or ' 

fuftayne any tedious futes at the comon 

lawe or by plaint in yo' Worfhips Cort & 

like to be difenherited for ev' vnles by 

yo' Worfhips good meanes fome fpeedy 

Order be taken in that behalf that it may 

pleafe yö' worfhip in tender regard of the 

p'mifles to direö yo*' p^cept in the nature 

of a iubpena to the faid Thomas Moyfes 

& Margarett comanding them therby at a 

certayne daye & vnder a certayne payne to 

appeare before yo»^ Worfhip as chancelo' in 

yo' own court & to rtiake playne & direßt 

' anfwer to the p^mifTes & to ftand to & 

abide 
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abide fuch further order therabout as to 
yo' Worfhip& you' Steward (halbe thpught 
to ftand w^*" right equytye & confcience 
And yo' poore oratrix Ihall dayly pray for 
your Worfhips helth and pfpitye 
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E. Mydleton. 
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CHAP. 11. 
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OF CUSTOM. 

What, JjY Cuftom is here meant the law of a 
particular precin6t, diftri6l, or territory^ 
unwritten, and dependent only upon im-r 
memoria^ ufage. « 

The general dodirine of thefe local cufr 
. toms has been fo frequently and clearly 
laid down in many of our books (a)^ that 
it would be needlefs to go at kngth i'ntq 
it. I fhall, therefore, content myfelf with 
briefly tracing its outline, except where 
tbofe authors ihall not appeaf to have been 
fufficiently minute, 


' {a\ Davys^s Rep. 3X. b. Cafe de Tanistry. \ Bl 
flomm. Introdn f. 3. p. 74- Co, Copyh, f. 33, 


•» 


CüSTOMSi W. 



And, in the firft .place, a cuilom.ls^I- 
ways local. It is contradiftinguiflied frooi 
2i pfefcription^ which is perfonal; and from 
the common'laWj which i» univerfal. The 
ufage of a certain manor is a ctißom: a 
right alleged in a certain perfon and his 
anceftors, or thofe whofe eftate he has," is 
z prefcription*; and the ufage of the whoie 
realm isjthe common4aw. 


It is eflential to a cuftom that it be /m- Rcquifim of 
memorial. It the time ot its commence- j^^^ ^^ j^^; 
ment can be ihoWn, or if it can be proved memorial j. 
that it did not once exift, it is infupport- 
able as a cuftom, * 


It muft, with refpedl to the rights though uninterrupt- 
not with refpe6l to the exertion of that^ * 
right, be of uninterrupted continuance* 

It muft have been always peaceably ac^ pcaccabici 
guiefced in. 


It muft not be unreafonable : not con- reafonablcj 
trary to the law of God, or involving an 
abfurdity in itfellf. 


-»* < 
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ccminj It mnüt ht certain : not ambiguous, in- 

definite or vague, 

cdmpujftryj It muft be cörnpulfory: not dependent 
upon Option or wilL 

not Incoji,. It muft not be inconßßent tvith another 

anothcr^uf» ^ß^^ > though it maj- be ftibfervient to 

^^^^ another's right fb). So a cuftom (hall not 

nor contrary be allowed againft the king*s preroga- 

f atiycf '^^^^ tive /^c^ ; which, in the confideration of 

the law, muft be equally ancient as the 

cuftom alleged; and where the right of 

the king and the right of the fubje6t op^ 

pofe each other, the right of the fubjeÄ 

jnuft give wjy, 

Trial, The exiftence of a cuftom fhall be tried 

by a Jury of the county in which the ma- 
nor or place lies wherein it is alleged, 
and not by tho judges; except the fame 


1 
■»■^■■i 


(b) See 5 Durnf, £ff East. 411. Batefon v. Green 
^ al, — So one cuftom may be pI<^aded againft anpth^i: 
wherc both may ftand togcther. i Just» Blickst. 49, 
Kinchin y. Kntght^ 

(^) Ddvys. 33. b, 

particular 
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particular cuftom has been before tried, 
determined, and recorded in the fame 
court (d). 

The general (e) ,cw^orf\& of Gavelkind Proof. ; 
and Borough-Engliih are noticed by the 
law; but the exiftence of other cufloms 
, muft be fpecially pleaded (f) ; as cuftoms 
are always confidered as particular cxcep- 
tions to the general rule (g). 

Hence is it an eftablifhed rule thrft the 
proof of ä cuftom always lies upon him 
who alleges it fh) ; and it is not only ne- 
ceflary that he prove that the alleged cuf- 


<^m^ 


(d) i BL Cotrim. 76. 

^/j See Robins, Qav. b. i, c. 3. p. 38, 

(f) 1 Salt. 243. Clements v. Scudamon, 

But the Court of Chancery will not put perfons to 
f^^t forth a cuftom with fo much exa^nefs as is requifite 
at laW) pr with fo much nicety as the Court of £x- 
chequer expeäs. 2 Jtk, 190. Dean & Cbapter cfEfy 
V> ff^arren» 

(g) JFati. N. LXXIII. & LXXVIII. to Gilb. 

Ten. 414—417. 

(h) 1 And. 192. Even v. Aftwicke. Rob. Gav. 
^. 4. f. 38. 

tora 


^ 
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Xöm cxift, but älfo that the lands in quef- 
tion are within or fubjedl to that cuf- 
tom fij. 

Evidence. ' ^^^ ^^^ ^^^ "^^^ dire6l evldence of a 
cuftom is that of a feries of, entries in the 
court-rolls /'^y ; and, indeed, even a fingle 
entry has been admitted as fufficient evi- 
dence as to a defcent flj* So an ancient 
prefentment by the homage of the cuf- 
toms entered upon the rolls, though no 
inflance was adduccd of any perfon having 
taken under it./'my, and an ancient writ- 
ing, purporting to be fuch a prefentment 
or cuftomary of the manor, dclivered down, 
with thecourt-roUsfrom lleward to fteward, 
tlioügli never entered in the rotls nor figned 
by any one, have been received fyij.r 

■ 

When, however, it is attempted to efla- 
bliüi a cuftom hy parol, it fhoutd feem to 


{i) l ^L Comm. 76. Hob. 286. Roberts v, Toung. 

(k) See ante. vol. i. p. 306. 

(J) 3 fTtls. 63. D^e bf Mafon v. Maf9n.—Being 
tio contradiiäory inftances there. 

,(in) 5 Ifurn/.^ East. 24>. \ Roe v. Parier, 

(a) See i Durnf. £jf East. 466. Denn v. Sfraß- 

be 
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{»e necef&u'y tp giv^ mgoü o( its beipg puf 

Birt the cuftoms of one manor cannot 
bereeeivedin evidence to prove or explain 
the cuftoms of another (p)\ unlefs, in- 
deed, in the cafe of an ufage which is 
compion to a whole country or diftri6l; as 
that of the border-lawes fqj^ or the cuf-* 
toms of miners frj: though thefe laft are 
properly the cüftbins öf fuch country or 
diftri6l, rather than of the particular ma- 
nor in queiHon as that particular manor. 

l 

t 

' We have already obferved that a cuf- Cuftom» 
toni is regarded as an exception to a gene- j**^^" ^"^' 
ral rule; wh^never,^ therefore, that e}ccep- 

(o) See '4 Leon. 242. Rateliff v. Chaplin ;— & 
compare with 5 Durnf. ti Ea^t, 26. R^oe v. Parier^ 

(p) i Strang0^ 659, Duke tf ßtmerßt v. Frame. 
^^.189, jffffi^, ^nd Qbapter of Efy vi Warrsn^^ 
& 5 Durnf. ÖT E(iit. 30, in Roe v. Parier i & f(?e 
(Üowp.ioj. Furneaux ^ HutchinSn 

(q) S Durnf CsT East. 31. 

(r) See % M^ 18^. f>ean ^ Chapier of Elj v. ^ 

tion 
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tion ceafes, the general rule muft prevail. 
The Impolicy of a diverfity of rulcs, and 
the confequent necefeity of a certain ftan- 
^rd, muft be immediately apparent. 
Hence every fpecial cuftom is tö be taken 
ftriaiy. 

If the cuftom of a manOT be that the 
BorottR^' youngeft fort Ihall fucceed aa heir to his 
parent, he ihall do fo : but this öuftom 
tcrals; fays nothmg about the fuccefsion of a 
younger brother or nephew. The brothers 
or nephews, therefore, muft fucceed ac- 
cording to the direcSlion of the general 
law fsj^ 


astolineals. 


But It fliöiild feem that, though the 
cuftom ftiall not extend to collaterals^ or in 
th€ tranfverfal line!; that it, neverthelefs, 
fhall hold in the lineal defcent ; and, con- 
fequently, that the ifluc of a younger fo», 
Ihall be preferred, in the defcent ofBorough- 
Engliih länds, to the iflue of the eldeft (tj. 
So, if the cuftom be that the eldeft daugh- 


'^^m 


)(s) Rob.Gav, b. J. c, 6. p. 93. 

(t) I Pr. Wms, b^. 'Clements v* Scudamom. •' 

ter 
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ter fhall iriherit, and flie die in the life- 
time of the father leaving iffue s^ däygh* 
ter, fuch JiTue is within the cuflom and 
fliall take plage of her aunt fuj. 

So if the cuftom be that the lands ofTcnantdy. 
every tenant of the manorj dyingfeized, Ihall *"* 
defcend to .tjhe youngeft fon, or to the 
eldeft, daughter; and the anceftQr never 
was a teTiant of the manor^ or did not die 
feixedy the defcent cannot be within the 
cuflonu Thus if a tenant öf the manor 
die feized of fiich lands, without ilTue, but 
leaving nephews and nieces (the children 
of his brother), the cuftom fliall not ex- 
tend to them\ for they muft make out 
their claim or pedigree through their fa- 
ther, who was never a tenant of the manar^ 
and eonfequently could not havedied feized; 
and, befides all this, they claim as col.- 
L AT EU ALS of the laß dying tenant; and, 
eonfequently, wilhöut the cuftom in that 
refpeöt alfo fxj. . 


^mm^^mm,mmtmmmmm 


(u) 1 RolL Abr. 623. Djfant. (A) pl. 3. Ga^t. 
ffij V. BulUck. 

(x) I Durnf le £asU 466, Denn v. Spray. 

Sa 


% 


Sairenderee. ^ if a <X>{>yh6lder (ilttehif^ to thc üfe: 

w -r^ and hi$ heirsr, änd ^^ die beftrt-e äd* 

r 

niiftänc^j thfe heSf of-4, aecbrdifig tö the 
common latv^ ihall fucceed: becaufe A was 
never a tenant; nor, of confequeiice, cöuld 
die feized ('^). Bül it was fäid that it 
wöuld have bfeetiv otherwife iF the' lands 
had been fotind- tö be of tue cuftom of 
Borougk-Engli/li ot Gävelkind^ which dö 

not require a dying fdzed^ 

. '# • 

Ceßtyq.truft; Yct it is^faid/J^^, that ä truß in ' eqUiti/ 
fhall go to tbe eldeft daughter if the lauds 
^ would bave done fo: and fo of kti eqUity 
, ^* redemption (a). But a <iiftin6tion häs 
been made between trufts executed and 
executory (h) ; tbe latter of which öiäll be 
forthe benefit of the heir at-cotamon 
law* 


«» 


a 

(i) I Salk. 243. Fane ÖT Ä^jrr, cited* 
But this Cafe feems fcarcely to bc reconciled with öthei* 
decifions. See 5 Burr. 2780—1. and th^ books thcre 
ckcd. Ante. vol. i. p* 104* öf Post^ of Cestuy q, Trust, 

, (z) 22 f7«. ^^n 185. Ufes (D.) pl. 7. 

(a) 2 Vif, 304* /Vwci?/ V. LowtBen 

fi/ Jnte. voL i. p* 215. 

' • ' So 


cüsroMs. * «j 

So if ^irmtmid^ be limited of laftds in Rcmaindcrj 
Borough-Englifh or in Gavelkind to " the 
right heirs" of a perifon, the eldeß Jon (liall 
tafce, För füch cuftoms are (hat the lands 
fliatt defcerid^ to all the fans, or to the 9 
youDgeft of them, and have nothing to do 

• ■ 

with a purchafei and the rtmamder would 

be taken by purchafe^ and not by defcent ; 

and, confequently, not-being withiri thö 

cuftom, it is the province of the common 

law to point out the p^fon to take fuch - - 

remainder/cy. But the defient of 4. ^'Ct Rcvcrfioii - 

mainder or reyerfion ihall be according \o 

iHe cuftom of the manor as to lands in 

poHefsionfrf^ ; €pr a remainder-man or re- 

verfioner is iix the feifm of the fee (ej, .. " * 

m ' 

t 
■^ ' I # 

/ And it fliould feem that a rent grantedR^nt; 
oiit of fuch cuftomary lands ihall follow 
the cuftomary defcent, even though it be a 
rent de novo; a fortiori^ a rent referved on a 




(c) See TFatk. on Defc. eh. 5. p. 149. N. & tfhe 
authoritksf ther e cited» 

(d) Ibid. 153. N. 

(i) }tnu. voK i. p. 58. 

1 particular 


iT 
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■f 

particular eftate ; as that mufl: follow the 
reverfion (f). 

If a rent be granted out of fuch land$ 
and lands at common law, the whole rent 
fliall go to the heir at common law: but 
if rent be referved on a leafe öf fuch lands 
an^ lands at common law, it fhall be ap- 
portioned, and follow the reverfion of the 
lands refpe6tively {g). 

n^^pwr So if fuch lands be granted to A and his 
heirs during the life of Bj and A die, living 
B^ the cuftomary heir fhall take fhj. 

Child en «f». If a pcrfon die feized of Borough-Englifli 
*^'* landff, leaving a fon born and another en 
venire fa mere^ the pofihumous fon fhall 
^nter upon his brother, as appears the bet- 
ter opinion (i). 


(f) See Robins, Gavelk. b. i. c. 5. p. 79. and the 
books by him cited«. 

(g) Ibid. 84— s. 

(h) See 2 Lev. p. 138. Baxter v. DoudfwelL 
2 Salk. 243. » 

(i) See Robins. Gav. appcnd, »3. & TFaik. on 
Defc^ ch,4. 

So 


} 
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So if the cuftom be that the eldeft daugh- 
%er ihal! have the landis after the widow's 
eüate for life, and the tenant leave a wi- 
dow and two daughters^ arid the eldeft 
datigbter die during the life öf the widow^ 
and then the widow die, the youngeft 
düughter fliall have the lands; for the wi- 
dow's eftate was a continuation of the eftate 
of the hufband, and when that determined 
by her death the fecond daughter was the 
eldeft {JtJ. 

There are fome cuftoms, as thofe ofOf cuftom j 
Öorough-Englilh and Gfavelkind, which theTan^. * 
ru7i tviß the land; fo that the 'lands cannot 
be difcharged of them by fine, recovery, * 
enfranchifement, or efcheat, or any other 
mean than a pofitive a<5t of parlia- 
ment (IJ. 

But this feems only to hold' when the 
cuftom relates folely to the locality of the 

^■i— i— ■— r*^^*^**"— — — — ^i— i — ■ ■■■■ U li ■■ III» I I I ■ I I 1 II ■! \n\i ■ ■ — . » 

(k) I Lev. 172. Newton i^ Shaflo. 

But if the eldeft daughter had died, leaving a daughter 
who furvived the grandmother, ße ihould have had the 
lands jure reprefentatienis. See. Godfrey 5sf Bullock*. 
Ante, p. 60 — I. 

(l) Robtns. Gav, b. i, c. 5. p. 52. 
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lands: as if it be pleaded tliat all lands 
tvithin the.börough of B. defcend to the 
youngeft fon; the lands muft for ever re- 
main within the borough of J5, whether they 
' efcheat or beeome enfranchifed, ÄTc. and; 
confequently, within, and fubjeca to, the 
cuftom. - ) 

But if it be pleaded that all lands held 
by copy of court-roll^ or parcel of the manor 
of B. defcend to the youngeft fon, it would 
be otherwife ; for the moment fuch lands 
• beeome enfranchifed they would, of ne- 
cefsity, ceafe to be copyhold^ and to be 
parcel of the vianor; and, confequently, 
without the cuftom. 

r ^ 

\ 

The feite of the lands cannot be chang- 
ed ; and, confequently, the cuftom at- 
tached to that feite muft continue. But 
a cuftom attached to the tenure of the lands 
muft be gone on the deftru6lion of that 
tenure. 

If the lord purchafe a copyhold within 

*his manor or borough, where the cuftom 

runs with the land, the defcent, it is faid, 

1 • Ihall 


i 
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fhall remairi as before (m). But Übe coiife* 
quenCe of this might feVentually be curious. 
Süppofe the manor to defcend to the heir 
at common law, and the purchafed lands 
to the younger fön, and the lord die ; now 
the manor would go to one perfonj and the 
freehold of the purchafed lands to ano- 
ther; and fo the demifable quality of the 
lands would for ever be gone: as the lord 
could not gränt the lands of another per- 
fon to be held of himfelf by copy, and the 
younger fon is not lord of the manor to 
grant. But if. the manor and fuch pur- 
chafed lands had gone together, the lands 
mIght hav^ been granted by copy after the 
purchafe fjij. 


> ■ .^ 


fm) See Robins, Gavelk. 70 — 3. ^ ^, 
(nj Ante. vol. 1, eh. 2. p. 36. 
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OF FREEBENCH. 

What. FrE^BENCH is that cftate which, hy 
the particirfar cuftom of the manor, the' 
widow becomes entitled to, on the deceafe 
of the hufband^ in his copyhold lands and 
tenements ; or that which, in like manner, 
the hulband becomes entitled to on the de- 
ceafe of the wife* 

For the term is equally applicable to the 
eftate of the hufband as to that of the wi- 
dow; and anciently it was equally applied 
to the former as the latter {a) : though of 

■— — — »i*— Ml ■ I ■ II i<—— — IM— — — ■— — — .»1*— ■ I M I K 

/ (^7) Vide Mich. 9 Ed. 3. pl. 44. fol. 38. a. and 
Robins, Gav. b. 2. c« i. p. 136. 

So the eftate of the hulband was called his dower. Vidi 
JH.qEd» 3. Mbifupra. And hence Rastaly in his Table 
or Index to Fitzk€riert*s, Abridgement^ begins the bead 
•f Dower with ^\ Diwerpar h Courtefy^^* 

later 


\ . 
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later days the ellate of the hufband has 
been denominated his curtefy^ while the 
term of freebench hae been confined to the 
widow's eftate. 

On the widow or hulband acceding to 
the eftate on the death of the other, fuch 
widow or huiband immediately becomcs a 
tenant 9f the manor, and enabjed to fit on 
the homage as one of the pares curia. 
Hence the widow or hufband was de- 
nominated ü bencher (i): and hence the 
etymology of the term (c). 

But though the term oifreebmch is now 
confined to copyhold property, yet it does 
not appear how the eftate of a nief or 
villein could, with any propriety, be called 
free. Nor does it appear that the eftate iij 
dower of freehold prpperty was ever de- 
nominated the widow's freebenchi for as 
ihe held of the heir^ Ihe djd not become 


{b) See ante^ vol. i, p. 27?^!^4, " 

(r) Hence alfo the bincb of Judges, 6r Juftices, in 
the other courts: the Kin^^ Bencb^ and ümmon 
Bfnch^ &c, 
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tenant to the lörd^ nor, confequently, a 
bencher öf his court '(as the widow of .a 
copyholder did), except in the inftance of 
her hufband's dying without heir ; when, 
of necefsity, flie miift hold of the lord, and 
ipay^t in his cpurt (rf). And in this in- 
ftance the term of freebench would be ap- 
plicable to her eftate; and perhaps to dif- 
tinguifh it froni the dower ,or bmch eßate 
of lands of villein tenure, the term of free- 
bench might have beert originally appro- 
priated to it ; though at this day, by no 
very uncommön mutation, it is appropri-? 
ated to ?L fpecies of tenure which it coulcj 
not fforn the very nj^tpre of things orj-. 
ginally embrace, 


Curtcfy, , , The term of curtefy alfo appears to hjive 
pnce loft its original acceptation. Th^ 
eftate fo denominated was cpnfidered by 


\ 


a«*««M«i^M^-«i>«M«aH 


{d) For a woman m^y £\t pn the homag« in t^e 
pourtTbarpii tq prefentjj üff. See ante^^ yol, i. p. 2;^5, 


Littkton 
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Littlet(m{e) and others as^'confined to this 
kingdom ; and to exift here by a peculiar 
favour or courtefy. The apJ>lication of the 
term, therefore, in the latter acceptatioi), 
to the eftate which the hufband takes in 
copyhold property muß be nioft evidently 
abfurd ; as it is acknowledged tha^ the 
hufband fhall not have his curtefy in copy- 
holds, but by fpecial cufiom (/). Nöw if 
he can only claim it by the cufiom of the 
particular manor, it is clear that he döes 
not accede to it by the curtefy of England% 
fince the curtefy of England is the com- 
mon law of the land, and al^Vays diflin- 
guifhed from the ufage of a particular 
place (§•). But as it is apparent that the 
term' curtefy is, in its äncient and proper 
fenfe, fynonlmous with that of bench^ änd ^ 

only exprefsive of (he right of the perfon 




{e) Ssä, 35. * So in many ancient ftatutes the ten- 
ant by the curtefy is called tenant by the law. of Eng*' 
land: " H^me qi tient par LA LEI de Englet- 
TERRE." Stat. Gh. 6 Ed, I. cap. 3 £s^ 5. Statut 

tum pro TENENTIBUS PßR LEQEM ANOLIE, &(?, 

(/) 4 Co. %%, a. & b. 

{g) See anU^ eh. 2, of Cuftoms, p. 55, 

F 4? entltled 
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ontitled toit to fit m i3ße lord*s c<rart» or 
curtis (k)y a$ a homager or bepchcn-, it 
muil be equallf applicable to the one as 
to the otber. 

Taking, thprefore^ the term curtefy ivt 
its original acceptatios), I Ihall» notwith^ 
üandk^ in pompü^dce with the language 
of the day, cpnfldey the cuftoinäry eftate 
pf the widow under the denomination of 
her frecbenchj and that of tlie huihand m 
bis cuftomary cvirtefy. 

And, firilly, then of the widpw's eilate« 
pr oifreebench : 

w 

Ftccbtticli ^nj j^ej;e it muft he pbferved that the 

only Claim- \- ' . ^ 

able by cuf- wjdpw pan only Claim her freebepch by 
^^™' yirtue pf 2^fp^cial puftpm (z) ; and, confe- 

quently, where fuch ci^fton^ exifts, the 
^ftatp jfhe IS tp take muft, both as to its 
quantity and duration,| be fuch as the 
f uftofn prefcribes. 


th) See 7f Black. Comm. Il6. eh. S. 

■ ' ».. < * ■ '.■.,•■, 

(i) 4 Cb. 22. a. Brownes gafe; & 30. b» Shaw Ui 
Thompfirin ^ 

The 
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The foUowing obfervatioi^^ therefore, 
will be chicfly confined to thofe points in 
which freebench differs from dower at the 
common law. 


/ 


Freebench then differs from dower atDoesnotat- 
the common law in that the former^ un-- death of thp 
lefs the particijlar cuftom declares it to b© ^«**'^^^ 
otherwife (i), does not attach even in 
ijght tili the,a6luai deceafe of the huf- 
band (/) ; whereas the right to dower at 
the common law attaches immediately on 
marriage, and the widow is entitled to 
dower in lands of which the hufband was 


■^■•■i" 


[k) By the cuftom of Thornhury in Gloucesterjhtre 
and various otber iiiaiK>i's in the kingdom, the widow 
ihall have her freebench << of all fuch cuftomary tene« 
ments as her hufband was.at any time feifed of during 
the cov^rtu^e.'- 

And note; a dying feieed is not effe/ntial to emltk 
the widow to dower of lande in gavelkind, according 
to the cuftom of KifHt* See Robins. Gav. b* 2, c. 2. 

(/) Carth. 27s. B^nfin k' Scott. 12 Mod. 49. 
S. C. 3 Liv. 385. S. C. 2 Vef. 633, Hinton v. 
Hinton. 2 Jti. 526.. G^dwin v, fflnfmon. 2 Durnß 
iä Easty 580, the King v. the Inhabitants of Lopen^ 
And fee 3 Fif.Jun. 25!^,' Brown v. RaindU. 

feifed 
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• • ' 

feifed at any time during the coverturej and, 
confequently, as the dowrefs becomes en- 
titled immediately .on marriage, or, at 
leaft, immediately on the hufband^s be- 
coming feifed after marriage, no aliöna- 
tion of the lands by him alone can defeat 
her right. But, with refpe^l to freebench/ 
it is wholly difFerent. As the right of the 
w j r . wife does not attach^ in the cafe of free- 

How defeat- ^ ' 

cd. bench, tili the hufband's death, any aliena- 

tion by him alone, to take efFe^t in his life- 
time (m), though without any concur- 
renee of the wife, whether it be by fur- 
render in coiirt («), by forfeiture (0), or 


(w) For he cannot defeat her claim merely by d$m 
vife 5 as the de vife cannot take eiFe£l tili his deceafe^ 
whenthe freebench attaches. See Chi Entriis^ 123. a. 
125. a. Hillv. Hill, But this muft be underftood of 
a devife good by fpQcial cuftom wthbut afurrender to 
will: for if z furrender be made (whichmuft b^, of 
ncceflity, if at 4II, in his Uf<?-tijne), the claim of the' 
widow will be defeated and gone. See of the relation 
of the devife to the furrender, O. LitU S9. b, Scante^ 
vpl, i. p. 104. 

(«) Benfon v. Sc9tt^ ubifupra.- 

[0) i Freem, 516. ca. 692.^ 


in 
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in confequence of enfranchifement (/>), 
the Claim of the widow will be e^edtually 
and utterly barred (y)* 

And even if the hufband make a leafe 
for years, though by licenfe of the lord,^ 
the widow ihall not avoid it (r). But in 
this cafe it muft bq reiparked that her 
claim to /reebcnch js not defeated by rea- ' 
fon of tlie hufhand's not dyi?ig feized^ 
(though it fhould feem to be fo urged in 
fome df the books) as he would nioft in- 
difput^bly die feized in the prefent in- 
ftance, he being the copyhold^r and not the 
lejfee (/) ; and even the poflefsion of the 
leffee being, at common law, the pof^ 
fefsion of the JefTpr Q): and, therefore, it 
fhpuld feem that the widow would not in 
this cafe be barred only guoad the hiXfe; 


(p) Cro. Jac, 126. Laßmer v. Avery, 

(^) See the books referred to in note (/), p, 73. 

(r) Moore^ 756, liolder v. Farley. Cro, Jac. 36, 
S. C. by nafne of Farlefs C^fe, Couip. ^i. Salifm 
ffury d. Coake v, Hurd. 

r 

[s) See unte^ vol. i. p. 301-^::^, 

(/) ffati. on Heß, 27—48-^108-^117, Gilb. Ten. 

and, 
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and, confequently,. be ehtitled on its ex-- 
piration (u)* 

By fpecial cuftom, however, the widow 
fhall have her freebench notwithflanding 
fuch leafe, though without prejudice to it; 
Ihe receiving the rent, Xc:(x), 

And xf the hufband contra6t for thq fale 
of bis copyhold, and die without any ac-» 
tual furrender a court of equity will coni'- 
pel the widow to relinquifh her free^ 
bench (3/). A fortiori, if the hufband ac^ 
' tually furrender and die before the ad-» 
mittance of the furrenderee fhe (hall be 
barred ; for the fubfequent admittance of 
the furrenderee, though after the death of 
the huf band, Oiall reiate to the time of the 
furrender, and fo precede the title of the 
wife (^z). 


H iWI " »■■^ 


(«) See Gilb. Ten. 321. 

{x) See Co. Entriesy 123. a. Hiil v. HUL 

(y) * ^'f' ^33- *38' Hinton v, Hinton. 3 Vtfjun^ 
256. Brown v. Raindle, 

{%) Ante, vol. i. p. 103, i Freem. 516. ca. 692. 

And, by conftqucnce, the widow of the furrenderee 
fiall hav4 her freebefteh, if he die b^ore admlttance* 
Ante^ vol. i. p. 104. 

So 
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So if the hufband become banknipt, and 
die after the exccution of the bargain and 
fale by the commifsioners and before the 
admittance of the v^ndee, the widow of 
the bankrupt (hall not be entitled to her 
freebench (a). 

And as it is fo repeatedly faid that the 
hufband müfl die felzed» at leafi by rela* 
tion, in order to enable the widow to claim, 
it may be proper her? to obfCTve, tfaatthere 
can be no diffeifin of a copyhold (^) ; and, 
confequently, tbough a perfon ihouiä en- 
ter with ftrong band into the copyhold 
premifes, yet the copyholder would con- 
tinue tenant lo the lord ; and, by confe- 
quence, if the hufband was before fuck entry 
feized of the premifes, he mufl, npfwith-^ 
ßonding fach entry ^ pontinue feized ; and, 
<:onfequently, fuch entry cannot defeat the 
title of the wife* 

If a man, in confideration of marriage 
and to make fome provifion for bis wife, 

*!■ ■ ■■■ ■ u u in i^iii n I mmmmmmtmm i I. . 

{e) Änte^ vol. i. p. 105^ 

{h) See AnU^ vol, u p. 6 1—2, 

. 5 by 
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by decd executed before the öiärriäg'ö 
fettles upon her, if Ihe furvive him, part 
of bis real^eftate for her jointure, and in 
füll bar and reCompence of all'dower or 
thirds which (he can be entitled to, or in 
any way claim out of any lands, tene- 
ments, mefluages, or hereditaments, of 
which, at the time, he was, or ever after, 
during the coverture, fhall be feifeÖ of 
freehold and inheritance, and afterwards 
purchafe copyhold eftates of which bis 
widow would be entitled to her freebench 
by cuftom, ftie fhall be barred ; and a court 
of equity will not permit her to claim her 
freebench of the copyholds any more than 
her dower of the freeholds of her huf- 
band (c). 

But a jointure of copyhold lands is not 

within the ftatute of 27 Hen. 8. cap, 10, 

fe6t, 6. (rf). Yet it fhould feem that, ün- 

' der certain circumftances at leafl, it may 

be a good bar in equity. 


^^m^^m^tmm 


(f ) I Fef. 54. fFalker v. Walker. 

(J) Walker v. Walker^ ubifup. Gilb. Ten. 182--3. 

And 
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' And where a teftator, reciting that he 
'was feized of a copyhold^ (though he was 
not fo) devifed to his wife " in füll fatif- 
fact|0n of all dower and right of doWer or 
thirds which fhe might have or claim in, 
or out of, his real eftate," and, after mak- 
ing his will, purchafed a copyhold, it was 
held in equity that the devife extended to 
the freebench of his widow ; and that fhe 
was, confequently, barred, or ät leaft put 
to her eleÄion : freebench being " a cuf- 
tomary right, nomine dotis^ and fo declared 
by Bractony and inftead of dower (e)." 

It feems to be now fettled, fo far as " a No freebench 
cautious adherence to fome hafty prece- ^ 
dents (/)'* can be conceived to have fet* 
tled it, that a widow fhall 7iot have her 
dower or freebench of a truft (^). Yet 
there are other precedents, which do not 


. (e) Jmbler^ 299. fVarde v* Warde, 

(/) 2 BL Cowm. 337. eh. 20. 

(f ) 2 BL Comm. uhifup. 3 P. fFms. 229. Chaplin v. 
Chaplin. 2 Jti. 525. Godwin v. JVinfmpre. i Bro, 
Ch. Caf. 325, Dixon v. Saville et al. 2 Ibid. 630, 
Curtisy, Curtis. 

appear 
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appear to havc been very hafty oöe», in 
fupport of the docftrine, that thc widow 
ßall have her equitable dower of a truft (A)# 
And it is acknowledged on all iide^^that 
a huiband Ihall have his curtefy of a truff 
cftate (i) : yet we are, with much gra-^ 
vity, aflured, that dower is favoured in 
cquity ! And it is amuiing to fec thc em-^ 
barraflment which inconfiftency occaiions. 
in Chaplin v. Chaplin we find the Chan* 
cellor noticing that, by the preamble to 
the Statute of Ufes (k\ it appeared that, 
before that ftatute, the widow ihould not 
have dower öf an ufe ; and, therefore, as 
a traft is now what an ufe then was, flie 
ought not to have dower of a truft* But 
it ihould not be forgotten that it appears 
alfo, from the preamble to that very Sta- 
tute of Ufes, that thp huiband ftiould not, 
before that ftatute, have had \m curtefy 


(*) ^Qt Preced. Cbanc. %'\u Lora DuJley and H^ard 
V» Lady Dowager Dudley. . 2 P. Wm. 700. Batiks tr. 
Sutton. 2 Fern. 583. Otway v. Hudfon. And (et 
2 Bro. C. C. 630. in Curtis v. Cur/is. <* 

(/) See the books cited in (;)• 

(i) 27 Hen. 8. cap. lo, 

of 
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of an ufe: though we do not find'the 
Chancellor, in Chaplin and Chaplin^ no- 
ticing this latter circumftance. Now if 
the reafiphing of his Lordfliip was Hght as 
to precluding the widow from her dower, 
it ihould feem, to moderate capacities at 
leaft^ that it would ' equally hold as to 
curtefy. And, indeed, though -his Lord- 
ihip did not notice the preamble of the \ 
jftatute as to curtefy, but only as to dower, 
yet he honeftly confefled that " he could 
fee no reafon fpr the diverfity/* ^nor 
Ihould he have made it " himfelf.** In 
fbort, it feems to. be acknowledged, that 
the preclufion of the widow from dower 
of a truft does not depend upon the reafon 
of the thing,' nor üpon ^^ any well-ground- 
ed. principle ;" and,.>th0feföre/ the reader 
may pofsibly conclude that it is high time 
to ihut his book ; or, at leaft,% with a cerr 
tain degree of modefty and prudence, to 
fay with Lord Ijoügkborough (f) " I'Con- 
fefs I think Lt fo much fettled, that it 
would be wrcug to difcufs it much !'' 


(/) iBro. Ch.Cäf. 328. Dlxonv, SavilU. 

VOL. II. G But, 
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But, in the name of wonder, if the mat-^ 
t<?r be. wrong, wby not fet it right? If 
dower be a moral claim,' and the favourite 
ofequüy^ why (hould equity fufFer " fome 
kaßy preccdents'^ to come in ite way? If 
an error has been made,/ can it be anj^ 
reafon why we fhould continue blundering 
to our lives* cnd ? If the point be only 
quefiionable, let us meet it manfully, ra- 
' ther than warily fhrink from a difcufsion» 

If the matter be grown too inveterate for 
the Courts to interfere, yet, furely, if it 
be merely for the honoiir of the laws, and 
to preferve the appearande of confiftency 
in our decitions, (to fay nothing of t|ie 
moraüty of the thing) fome other aid 
(hould be had recourfe. to. Our anceftors 
were neither afhamed nor afraid to bring 
in occafional bills " for the amendment of 
thelaw/V 


\ 


Bnt free- H^wever, though it be thus fettled that ' 

befubjedto a widow fhall not häve her freebench of a 
^^"^ truft^ it is fettled alfo (m) that if fhe do 


■T ' — 


{m) See 1 /i/1 ^3 J^** Hinpon V. H,ittton. 2Freem. 
71. Bcvant v. Popf j .& fce Ibid. 43^ No«l v. Jrom. 

take 
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takc her freebench at law, flie fliall take it 
fübje6l to a truft in equity, Thiis another 
perfon (hall not be a truftee for the widow, 
though the widow ftiall be a truftee for 
another perfon. So riiuch for congruity; 
and fo much for equity favouring dower ! 

But the ihftances in which the widovv 
of a truftee fliall be permitted to {ake her ^ 
freebench at law, and in which ftie fliall 
not be permitted to take her dower, do 
not appear to be properly diftinguiflied. 
If an eftate of freehold be granted to A , 
and bis heirs in truft for JB, and A die, bis 
widow ftiall not be fuffered to have her 
dower; becaufe it would be whblly need- 
lefs, as the eftate would defcend to the hcir 
who is to perfbrm the truft : and if the ' 
widow were permitted to clajm, fhe would 
only incur an expence and afliime a burthen 
without an emolument. But if a copyhold 
be granted to A for Hfe, in truft for 5, 
and the cuftom of the manpx be that thfe 
widow of the tenant for life fhall have lier 
freebench, and A die,.living jB, ^'s wi- 
dow ßiüll have her freebench ; for if flae 
do not take it, the eftate would be at an 

G 2 ends 
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end, as no önc elfe could take it : and if 
there wcre no one to take it, the iord 
would be entiitled by efcheat; and fp not 
be fubje6t to th^truft (n). But'^Äe widow 
fhall be fubje6l to tlie truft ; as the truft 
fhall be commenfurate wjth; the legal 

» 

eftate (o) : and the legal eftate would not 
be at an end tili the determipation of the 
freebench of the widow oi A (^p). 

A curious point would arife pn this cafe, 
fuppofing B to have left a widow alfo ; fojr 
who then fliould; be benefited by the truft ? 
A widow we have feen (jq) fhall not. havc 
her freebench of a truft ; one widow, there* 
fore, fhall not be a truftee for the other; 
and, cönfequently, it Ihould k^xxi that the 


9 


(») See I Jrist, Blacist, Rep. 167. Burgefs v. 
Wbeate\ ^ antt.YoLu p. 2x6.' 

{0) Ibid. 162. 

[p) See i lev^[%^. Chjinirea V, Randall^ (^ 1 Ibitt. 
172. Newton^. ShaßoS^ 1 K«b. (p.s:^.C. %Siderf. 
165. Clarke V. CandU. -•• 

if) Antey p. 79. 1 - 

widow 
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widow of -4 fhall hold for the benefit bf the 
reprefentatives of B (r). 

But the wWow fhall hsrve her freebench Frccbcnch 
againft fhe locd by Hcheat (5); for theÄyrf^ 
freebench is a continuance of the huf-^^^"; 
band's eftate; and, tili the freebench ex- 
pire, the Iprd's title cannot commence; 
for, tili that event, he will have a te- 
naiit (f). 

So if the lord grant the frechold of thcGrantce of 
eopyhold premifes to a ftranger, and the*^®^^*^^^^*' 
liuiband die without heir, his widow flii^ll 
have her freebench againft the grantee {u). 


(r) See ante. vol. i. p. 216, iS 227. Goodright rf. 
J^nfrßild V. Hodges^ 

But the widow of B may, in fuch cafe, come in, by 
poffibitity, under the Statute of Dlßribution, > 

(s) So of dower at common law. Bro. Dower^ 64. 
Extinguißmenty 31, Ten. 33. Watk. on Defc. 83. 

(t) See I Lev, 20. Chantrell v. Randall ; y i Ibid. 
172. Newton V. Shaftö. I Keb. 925. S. C. 2 Sidirf. 
lb$, Clarke V, Candle, 

(u) Hob. 181. Howard V, Bartlet. Hutt. 18. 
Jurden v. Stone. Cro. Jac. 573. Waldoe v. Bartlet. 

GS And 
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And even if the hulband purchafe the 
freehold, and have it conveyed to ajiother 
in truß for him during his life, with re- 
mainder to himfelf in fee, the widow ftiall 
have her freebench (i:) : for there will be 
' no enfranchifement or extingüifhment (y) 

tili the a6tual deceafe of the huiband; on 
which event the title of the widow will be 
complete, But if an abfolute enfranohife*- 
ment or extingüifhment take place in the 
lifetime of the hufband, the widow can, 
ofcourfe, have no claim; as on fuch en- 
franchifement or extingüifhment the pre^- 
mifes mufl ceafe to be copyhold (%)• 

It has been already obferved that a wi- 
dow can only claim her freebench by vir- 
tue of a fpecial cufl9m, and that^ confe- 
quently, it mufl belong to fuch cuflom to 

^ {») Howard V. Bartletj ^ TValdoe v. Bartlety uH 

X (y) See Cro. Jac. 126, ^Laßjrmr v. jftßery^ ÖT ante^ 

vol. i. p. 357. 364. 

(z) Laßmer v. Jvery^ übt fup, bf Sir Wm. Joues^ 
462. DugwQTth V. Radford \ & fee 2 Siderf. 19, as 
to the Extinftion of Cuftotn on Efcheatj & ante. 
vo). i. p. 368, 

■ 

prefcribe 
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prefcribe both the quantity and duratxon 
of her^fiate. 
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Thus, in fome manors, the widovv ihali widow to 
have the whole lands /ä) of which herwhoicora 
hufband died feized; and, in others, oiAy^^^^^^J^ 
a portion of them ; as tiie moiety (6), or a 
third (c), or a fourth (rf) part. In fome, 
ihe (hall have a portion of the rait (ie)y and 
not of the lands themfelves. 

Again, with refped: to the duration ofForwiiat 
her eftate, (he fhdl, by the cuftom of fome ^^^• 
manors, have the lands of her hufband in 
fee: thus, by the cuftom of the manor of 
Taunton and Taunton-Deane^ in the county 
of Samerfet^ " If any t^nant die feized of 
any cuflomary lands or tenements of in- 
heritance within the faid manor, and hav* 


(a) Litt, f. 37. JCicb. 102. a. 103. •». & b. IQS- 

(b) Ibid. Kich. 105. a. Rohins. Gav. b- 2. c. a. 
p. 184. 

(c) 8ee 2 Show. 184. Chafman v, Sharpe. 

(d) Co. Litt. 33. b. Kich. 105. a. Mub.n. Ed. 4. 
pL 22. fol. 54. a. 

(e) Kich. 102. b. Cuftoms of Weft^Shieny &c. 
art. iv. 2 CoU. Jurid. 382. 

G 4 ing 
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ing a wife at the time of his ^eath, thcn 
his wife ought and hath ufed time out of 
mind to inherit the fame lands as next heir 
to her hulband, and be admitted tenänt 
thereto; to hold the fame to her and her 
heirs forever, according to the cuftom of 
t;be faid manor, and in as ample a manner 
Jis any cuftolnary tenant there holds his 
\ lands; under the fines, rents, herriots, 
cuftoms, duties, fuits and fervices for the 
fame due and accuftomed (/):'l though 
thi& may pofsibly be fuppofed to difFet 
ixGvci freebench in the nature of döwer, or 
in nomine dotis according to Bracton. 

(f) This cuftom of the manor of Taunton-Dean is 
j^oticed in Noy. 2. i Lev, 172. l Siderf. 267. i KeK 
925. though inaccurately; as the cuftom does not givc 
the eftate to the huftjand op the death of'the wife. The 
cuftom as to the widow's eftate is ftill obferved in the 
ujanor. 

A cuftom equally extraordinary prevailed in the 
manor of Cheltenham^ in Glouceßerßire^ which gave 
the lands of the hufband to the widow for life, and 
twelve years afterwards, if flie difpofed of them; and 
in cafe flie married a fecond huftjand, to him in tail ; 
and in default of iflue, to the iflue of the firft huft)and ; 
and in default of iffue of fuch firft huft)and, to the 
heirs (Juh modo) of the fecond. But this cuftom was 
altered by the private aft pf- the firft of^Cjiarles the 
Firit, Cap. I. 

' ' • ' ' In 
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In rnany ipanors fti§ (hall have her free- 
bench for life (^) ; in others only during 
widowhood (Aj ; and in'fome under the, 
additional reftri6lion of chaftity (i). 

The eftatein freebench is regarded asFreebcnch is 
an^xcrefcence growing out of that of the tionVATc 
hulband, and being, as it were, a conti nu--^^?^^^'* 
ance of his eftate (k). 


And where the widow takes the whole^,^^^^^^ 

widow may 

of the lands as her freebench, ihe may enter bcforc 
enter immediately into them, before any ^ "^^"*"^^- 
admittance ; as the law cafts the poflefsion 


fg) I Lev. 20. Chantrell v, Randall^ &c. 
(Ä) Pit%h. Prefcript, 59. Kich. 105. a. & b. 

(/) See Robins, Gavelk. b, 2. c. 2, 

So iii the manors of Eaß and Weß Enborne^ in Berk- 
fi>tr£\ where there is aludicrous mode of atonement pre- 
fcribed j on complying wich which the widow {hall be 
re-inftated in her lands. And the fame cuftom is faid 
to preyail in Tor in Devonßire^ &c. &c. See Comp. 
Copyh, tit. Enbornej &c. Cowell ö* Jacob ^ tit. Free- 
bench. 

- {k) SQQante. vol. i. p. 299 — 300. & the books 
there citedi to which add 2 Siderf. 165. Clarke v. 
Candle. I Vef, 54, Walker v. Walker. & ante, p. 84. . 

on 
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' on her, as it does on the heir in cafesr of 
defcent (l). 

WhenAot. ßy^ when the widow takes a portion 

' only of the lands, it fhould feem that the 

poffefsion is not call upon her any more 

than at common law ; and, confequently, 

that ihe will not be warranted in entering 

A^mnent. without afsignment. And as ihe ifaall 
hold that portion of the lord, and not of 
the heir as at common law (w), it ihould 
feem alfo that the regulär mode for her 

PI£^^ to obtain afsignment is by plaint in the 
• lord's court (w). 

(/) Stc ante. vol. i. p. 247. & the books there 
cited; to which add Hob. 181. Howard v, Bartlet. 
Hutt. 18. Jurden v. Stone. 5 Burr. 2787. Faughan 
d, Atkins V. Jikins^ 

{m) See poß. eh. vi. (Of Heriots). 

(«) See TVatk. onDefc. 81. & Note XXV. to Gilb. 
^^^' 37 3' ^ Shown 184. Chapman v. Sharpe. Kicb. ' 
103. b. & 4 Co. 30. b. Shaw. v. Thompfoh. 

^And, therefore, it is faid to have been adjudgcd a 
good cuftom, That if the widow fliould not claim her ' 
freebench within a year and a day, flie ihould not have 
it. 3 Leon. 227. Ca, 303. 

So of gavelkind lands, of which the widow; fliall 
have a moiety, (he muft demand her dowcr of thelheir ; 
and fliall have it affigned by metes and bounds. See 
Robins. Gaveli. b. 2. c. 2. p. 175, &c. 

And 
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es. 


And if the widow bring i'uch plaint and Damag 
have judgment, Ihe (hall alfo recover da- 
mages according to tlie ftatute of Mertoiu 
For it has beeh determined that copyholds 
are within that ftatute in this refpe<5l; 
and that the manor-court may award da- 
mages under that a6l as far as the demand- 
ant is damnified, whatever the amount 
may be (o). 


Of admifsion to the eftate taken in free- Admiffioni 
bench, and the confequeht fine, I have 
fpoken at large in the preceding vo- 
lume (/)). 


(o) Cro. Eliz. 426. Shaw ÖT Thompfon. 4 Co, 30. b. 
S, C. Moorig 410. S. C. GilK Ten, 183—4^ 

(p) p. 27^. & 29^. 


OF 
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OF CURTESV. 


Of the hufband's eftate or cwftomary 
curtefy little remains to bc faid. Like the 
eftate of the widow, or that of freebench, 
it is claimable only by fpecial cußom (9) ; 
and, confequently, it muft equall'y belong 
to fuch cuftom to regulate it, both as to its 
quantity and duration or extent. 

1 

Thus, by the cuftom of fome manors, 
he ftiall have the whole (r) of the lands 
of which the wife died feized of an eftate 
of inheritänce. In others, he ftiall only 
have a moiety {s\ or other portion. 


(^) 4 Co. 22. a. & b. 

(r) I Ander/, 192. Ewer v. Aßwicke. 

(>f) See Rohin. Gavelk. b. 2. eh. !• 


In 
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In cafes ^^here he is to.take the ivhüle^ 
Jie may enter, &c. before any ädinit- 
tance (t) ; but in thofe in which he i« tq 
take Ä portion ou\y^ it feems evident that 
aa afsignment is as , requifite as in thofe . 
cafes in which the widow takes ä portioa 
as her freebench (w). . 

Again, in fome manors, the hufband 
ftiali have the lands of his wife for life (t): 
and, in otbers, only while he rcmains un- 
married (3^). ^ 

Curtefy by the cuftom difFers from that 
by the common law alfo in this; that, if 
the cuftom does not exprefsly require the 
having iffue, the having iffue is not ef- 
fential to give hini title to the eftate (^z). 

• ff ' 

But, in Order tö entitle the hufband to 
his curtefy, it fhould feem to be equally 


*• -ii- 


{t) Anti. vol. i. p* 247. 

(«) See ante. p. 90. 

(*•) i Ander/, 192. Ewerv. Aflwicke. Moore^ 271. 
Ever V. Aßon. (S. C.) 

{y) See Robins. Gavelk. b, :^ eh. i. p. 136. 

(z) Ante. vol. t. p. ^ty j— 4, & Robins. Gavelk. 
b. I. eh. I. p. 136, 150. 

neceiTary 


^ ^ 
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neceflary that the wife ihould die feized 
as it is that the huiband fhould die feized 
in Order to entitle the widow to her free- 
bench. But, as the wife is fub poteßate 
virij his title cannot, of confequence^ be 
defeated or prevented by her alienation, 
as the widow may be prevented from 
claiming by the alienation of the huiband 
in his life-time (a). 

In Sir John Savage's cafe (ä) it was ad- 
judged that, where the cuftom is that if a 
perfon takes to wife any cuftomaiy tenant , 
of fuch manor, and have iflue, and furvive 
his wife, he fhall be tenant by the curtefy, 
that he fhall not be tenant by the curtefy 
if the wife ^f^as not a cullomary tenant of 
the manor at the time of märriage^ though 
a cuftomary eftate held of the manor de- 
fcend to her during coverture. But this 
cafe of Sir John Savage was, in that of C/e- 
mmts V. Scudamore (c), denied to be law r 

{a) See aHte. p. 74. 
(Ä) 2 Leon. 109. 

(c) I P, fTms. 62. a LtrJ Raym. 1028., i SafK 
243' 

2 and 
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I 

and it would not have been here noticed 
had it not been cited as law in fome publi- 
catibris of more recent date. 

* * 

It has been already remarked f^dj^ that 
a hiiiband fhall have bis curtefy of a tjniß^ 
though a widow (hall, under the fatne cir- 
cumftance, be precluded from claiming her 
freebench. 

With rej^edl to the do^rine of relatiorij 
and the confequehces of extingulfliment 
and enfranchifement, the obfervatiohs be- 
fore made as to freebench will be equalljr 
applicable tö curtefy, . And, in tlie pre- 
ceding Volume fej^ I have fpoken as to 
admifsion and fine* 
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(rf} Ante. p. 80. 

{e) Vol. i. p, 27^—299^00. 


CHAP. 
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CHAP. IV. 


GUARDIANSHIP. 

Prociaxna- IT has alreadv been noticed (a) that, 

tion for the iiii •i«ii *i 

Ä«r to Claim, when copyholds became mheritabte, the 
lord, on the death of his tenant, made 
proclamatiön for the heir to claiiri the 
premifes of which fuch tenant died feized; 

Seizure On and in cafe the heir did not claim on the 
third proclamatiön bemg made in court, 
the lord might refume.the poflefsion of 
the lands tili fuch claim was duly fubftan- 
tiated, and that within a definite period, 
which, according to the old law, was a 
yearandaday. 


(a) Vol. I. p. 230, ÜTf, 

' Till 
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'Till the year and day had adlually ^!«»-/J«^- 
elapfed, thc heir could demand the lands, 
and the lord was obliged, on fuch claim» 
to reftore the poflefsion : and, 'tili that 
tinie, therefore, the lord's poflefsion was 
only a poflefsion quoufque: — and it is to 
this hour faid (6), that the lord can only 
feize quoufque^ by reafon of non-claim, 
without a fpecial cufl:om ; though the 
period aflSxed for fuch claim has becii 
wholly negleöled and difowned ! 

As Courts are feldom now held more 
frequently than once in a year, and the 
heir is not obliged to claim tili the third 
proclamation, the year and day, reckon- 
ing from the anceftor's deceafe, are gene- 
rally elapfed before the lord is warranted 
in feizing at alL What then is to be now 
underftood by his feizing quoufque? Is 
the heir to be abfolutely unlimited jin 
point of time, atid, by confequence, the 
lord precluded from granting out the lands 
to any other perfon, and fo to be robbed of 


(b) Vide Ante. vol. i. p. 234. 

VOL. II. H hiis 
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his rights (c) ? Or are the year and day tö be 
computed from the laft (or third) pro- 
clamation ? But, if fo, by' what law isthc 
time poftponed ? ^ 

Infant heir jf^ howcver, the heir was an infant, 

notboundby * i' x t i , 

non-claim. he was not bound, though Ihe year and 
day had a6tually elapfed ; he was not 

Ageofmajo-foreclofed tili he attained his maiority 
(rf), which was fi:xed by the ancient 
law (where a fpecial cuftom did not in- 
terfere) at fourteen (e); though as the 
age of twenty-one became afterwards the 
age of majority as to the tenant by knight- 
fervice (/), and as the tenure by knight- 
fervice was the chief and moft honourable 
tenure, the fame age was, as to many 


(c) He may indeed grant fubje^ to the claim of the 
heir of the formet tenant. But who would accept a 
grant which would be for evcr open to his claim ?— 
What muft be done as to fines, &Ä. ? Muft the gran- 
tee and his heirs pay abfolute fines, &c. fof a contin- 
gent ör conditional eftate ? 

(d) Ante. vol. u p. 234. 

{e) JVatk. N. cxLiv. to Gllh. Ten. 463. 
(/; Ibid. & N. I, p, 339. 

* purpofes. 
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purpofes, at length affixed as that of ina- 
jarity as to perfons who had nothing to 
do with the bearing ofarms; to tenants in 
foccage ; to bond-men ; and even to fe- 
males (^). ' 

« 

Hence the infant copyholder was to be 

out of ward at fourteen, and yet he was 

• 

not to be accountable for his a6ts tili bnc- 

and twenty ! So rapidly do abfurdities 

^ accumulate when principles are forfa^en! 

.4 
t 

If the deceafed tenant had held in chi- Guardian in 
valry, or by military fervice, the lord was ^ ^^* ^^' 
entitled, without account, to the profits 
of the land? during the minority of the 
heir ; as the heir was, during that period, 
incapable of Vendering the returns. 'The 
lord, therefore, having no fervices per- 
formed, was authorifed in refuming the 
lands, as the confid'eration of his gift had 
failed (ä). 


{g) And fee the Mirrour^ eh. v. f. 2. 

(Ä) See Watk. on the Kin^s Claim as Guardian of 
the Duchy ofCornwalL p. 8, 

H2 With 
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Guardian in With icfpcft, liowever, to foccage te- 
nure, the infant could perförm his fervices 
by another(i); and if the fervices were 
performed, tlie confiderations of the gift 
were fulfilled, and the lord was fatisfied« 
But as the lands in foccage did not move 
from the guardian or next friend, as thofe 
iii chivahy did from. the lord, the former 
was accountable for the profits (k). , And 
by the cuftom of Kent^ the lord himfelf 
* was anfu^erable to the infant for the profits, 
in cafe the guardian proved infolvent, or 
did not rqnder his account (/]^ 

Of copy- The copyholder was confidered as more 

cuftom! dependant upon his lord ; he was ilill 

deemed, in fome refpe6ls, as his tenant at. 

will ; and the lands moved immediately 

from the lord of the manor: and hence a 


(/} Except as to fealty or fuit of court. For the 
law did not permit one perfon to fwear for another.— 
See Poß. eh. vü. of Suit. . 

(k) IVatk. on the King's Claim as Guardian of the 
Duchy of CormvalL p. 9. • 

(/) Lamh, Peramb. Kent, 552f. Ed. 1596. And 
fee alfo Robinf Gavelk, b, ii. ich, 3. p. 187, 

; .. fpccial 
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fpecial cuftom, enabling tlie lord to retain 

« 

the profits diiring the minority of his tc- 
nant, or to afsign the cuilody of the lands 
to another without account, has been hold 
gbod(7w). ^ . 

But unlefs 2, fpecial cuftom can be proved without 
to the contrary, (and we mäy here ob-^^^°°^' 
ferve, that a fpecial cuftom muft always 
be proved by him who would avaij himfelf 
of it) (72), the lord is obliged to admit the 
Infant, on due claim, by that perfon who 
is the next of kin of fuch Infant to whom 
the tenements to which he Is fo admitted 
cannot defcend.(o). ^ 

Hence It is often faid that the guardian 
in foecage is entitled alfo to the wardfliip 
of the-Infant who holds by copy (/?). But 


{m) I Leon. 266. ca. 357. 20 Eli%, in C. B. . 
(«) Ante, eh. ii. p. 57. 

(fl) 2 Roll. Jbr. 4.0. Gardien^ (P.) pl. i. Egleton*s 
cafe. Co, Copyh, f. 59. »Tr: 136. See 2 Lutw, 1189. 
1190. Cburch V, Cudrmre, Hob* 215, 16. in Cocks v, 
Darfon, Hutt, 16, 17, 2 Ves, 303, Harg. N. (13.) 
to Co. Litt. 88. A. • 

(^) See RolU Harg. &c. ubifupra. 

H 3 this 
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this pofition may not always hold, as tlie 
copyhold may defcen^ very difFerently 
from the lands in fo9cage at common 
law; and fo, by pofsibility, the next of 
kin of the Infant to whom'M^ lixnds in 
foccagt cannot defcend, may not be his 
next of kin to whom the copyhold can- 
not defcend, and, confequently, may not 
be the perfon entitied to the wardihlp. 


Under the 
Stat. 9 Geo* 
for admit- 
tance. 


If on due prociamations the infant does 
not appear, either in perfon, or.by his guar- 
dian or attorney, tobe admitted, the lord 
may now,by Statute 9<?cucä/?. 29. appoint, 
at any fubfequent court to be holden for 
the manor, any fit perfon to be guardian or 
attorney for fuch infant, for the purpofe 
of admittance only ; and admit fuch in- 
fant by fuch perfon, and impofe the fame 
lines a^if the infant was of füll age. 

It is obfervable that the ftatute of 
Geo. I. exprefsly confines itfelf to thofe 
infant or fernes covert who take " by 
defcent or furrender to the ufe of a lad 
will.'' Suppofe a perfon fhould furrender 

immc- 


i 
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immediately to the ufe of an Infant or 
ferne covert, as to A. for life, with re- 
mainder to his younger fon, and A die 
before (^) admifsion, what is the lord to ' 
do ? Is fuch cafe within the equity of 
the ftatute ? Or is not a proper diftin6lion 
made by that a6l'? For, in the cafcs of* 
defcent and laft will, the lord can have no 
tenant* tili their admittance^ as the former 
tenant (the anceftor or teflator) is i^ 
raore ; while, in the other cafe, the lord 

■ 

hais. a tenant without their admifsion, as 
the furrenderor continues, tili their ad- 
mifsion, the a6tual tenant of the lord. 

\Ve have feen that by virtue of ^LfpecialUnder the 
cußom in a manor, the lord may be en- ,. by will, 
titled to the profits of the lands of his 
Infant copyholder, or afsign the guardian- 
Ihip to whom he pleafes; but that if 
there be not fuch a fpecial cuftom, the 
guardianfhip beiohgs to the next of kin of 
the infant, to whom the copyholds can- ' 


(^) For if A, had been admltted^ and died, his ad- 
mifsion wottld have been that of his fon alfo. 

4 - 
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not defcend : hence a diftinvflion prefents 
itfelf as to the folution of the queftion, 
whether a father can, under the ftatute 
of Charles the Second (r), appoint a 
guardian by bis will as to the copyholds 
of his child ? 

s 

I 

If there be fuch a xuftom, it would 
certainly be unreafonable to fuffer it tö be 
tÄken away by implication, as a ftatute 
ought not to be extended by implication 
to the prejudice of the rights of any one 
(5); and hence it has beenvery properly 
determined (/), that the father can ndt 
difpofe of the guardianfhip of the copy* 
holds of his child, in prejudice of fuch , 
ciißom ; biit it has no where been deter- 
mined, that I know of, that fuch appoint- 
raent would not be good xvhen no fach 
cufiom exißed. For though fuch appointr 
ment would not be goöd in the one cafe, 


(r) 12 Car, II. cap. 24. f. 8. öf 9. 

(j) ScQ Watk. N. Lxxviii. to Gilb. Ten. p. 417, 
^ poß. eh. X. Of Statutes. 

{t) 2 Lutw. 1189. 1190. Church v. Cudmore. 3 
^^^« 395« S. C. I LordRaym. 132, S. G. cited. 

it 
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it does not follow that it ihould not be 
good in the other. But, on ihe conträry, 
it flioiild feem that the appointment tvoxdd 
be valid as to the latter cafe (u). How- 
ever, as the guardian in foccage feems en- 
titlcd to the ciiftody of ({le body^ notwith- • 
flanding the cuftom, it Ihould feem alfo 
ihat the father may, by that flatute, ap- 
point a guardian oiih^ perfon of his child, 
if he canoot affedt his copyhold property 

The duties of the guardian, with refpedlDutiesofthc 
to the copyholds of his ward, are two- ^" 
fold. In the firft place, it is his province 
to cultivate and manage the lands as may 
be moft advantageous for the ihfant.^ And, 
for this purpofe, he may make fuch a 
ieafe as is warranted by the cuftom, fo it 
exceed not the minority of the ward ; 
and maintain debt for the arrears of rent 


(w) See Kielw. i86. a. pL i. & Watk. N. clxxii. 
to Gilb. Ten. 476— r-y. y Lutw, ubi jUp. 

(x), Watk. übt fup. • 

iy) See Dyer. 303, a, Marg, Sowper v. Goodbody, 

i In 
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In the next place he is to render fuch 
returns to the lord as a copyholder may 
, . render by another (z). He muft pay the 
rents, and perform the ruftic or agripultu- 
ral fervices ; as to plough the lörd's land, 
to reap or gather in his corn, &€• for fuch 
fervices flill continue in various manors, 
though now they are little niore than for- 
mal ; and as the tenänt is moflly bound 
to perform them for a certain number of 
days in the year, they ufually go under 
the denomination of boon or due-days (a). 

The guardian, however, cannot fwear 
fealty for his ward, as one ^erfou cannot 
fwear for another. Nor does it appear 
that the guardian can do any fervice in 
court, for fuch fervice muft be ä perfonal 
one. By the common law even a frec- 
fuitor could not have made an attorney to 
do fuit, but the law was altered by the 
" ßatute of Merton (i) ; nor, even after that 
ftatute, could the atjorney fit in judgment 


(z) Calth. 51 — 2. 

(ä) See poß. eh. ix. 

[h) 20 Hen. III. cap, 10. 

5 ' for 
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for his princlpal (c). Copyholders, how- 
ever, were not within the ßatule of Mei- 
ton (rf), but are Hill obliged to do fuit ia 
perfon^ though another may eflbign the 
a)pyholder (^). 

When* a woman takes hufband, fhe Forfeiture of 
muft be anfwerable for bim ; it is her own^ ^^" ^^' 
a6t. Tf he commit wafte, or refufe the 
fervicQs, it will be a forfeiture of her 
lands ffj. But the Infant is not anfwera- 
bl^ for the a6ts of his guardian, as the 
guardian is not.of his own choice; the 
Infant wanting difcretion to choofe,and 
the law afsigning the individual. If the 
guardian, therefore, Gommit wafte, the 
wardfliip only, and not the lands, fhail be 
forfeited fg). Befidcs, the interefts of the 
hufband and guardian are whoUy different ; 
the former i» entitled to the profits to his 
own ufe, the latter only receives them to 
thofe of his ward, and is accountable for 


A 


» r «■ 


" »1 »■ » • 0^ 


{c) Mir. eap. $> feSi, 2. & 2 Inß. 99 — 100. 
(4) 2 Inß. 100. hpoß. eh. VII. Of Suit. 
(<?) I Leor^. 104. Sir John Braunch^'s cafe. 
(f) Ante. vol. I. p. 338—9. 
{g) Ante. vol. i. p. 339. 

them 
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them to liim. The reafons, therefore, for 
/ which the hulband fits on the homäge do 
not hold as to the guardian. 

If the guardian does any a6l: which is 
inconfiftent with the truft repofed in hhn, 
or if he knowingly negle6ls to fulfil the 
düties of his office, he fhall forfeit his 
wardfhip; for his office was inftituted for 
the benefit of the Infant, and not to con- 
Rcvocation fer any advantage on himfelf. Hence we 
ofwardfhip. ^^^ inftances in the rolls of many manors, 

and efpecially in the more äncient ones, 
of the formal revocation of the guardian* 
Ihip which had been afsigned by the lord : 
^ ^' Becaufe the aforefaid A. B. did not per- , 
form the conditions on which the faid 
cuftody was granted as aforefaid: But, 
contrary to the truft repofed in him, the 
faid C. D. (the infant) and his cuftomary- 
lands ill-treated ; and abufed his power in 
that bd^half committed/' ♦* Wherefore the 
cuftody or wardftiip of the faid infant, ^nd 
of his cuftoniary tenements, heretofqre 
committed to the h'idA.B. as aforefaid, 
is accordingly, by the lord of the faid 
manor, revoked, and, to all intents apd 
purppfes, utterly and abfolutely annulled." 

AppoiNT-» 


GUARDI ANSHIP. 1 Q9 


Appdintment OF Guardian (Ä). 

« AND BECAUSE the faid A. B. is an 
Infant (tawit) of the age of two years, or 
thereabouts, the wardfhip or cuftody [as 
well of the perfon of the faid -4. JB." (if 
the cußom be fuchj " as] of the copyhold 
or cuftomary tenements to which he has 
at this court been admitted, is granted 
unto CD. his next of kin, to whom the 
fame tenements cannot, according to thie 
cüftom of the faid mänor, defcend, until 
the faid A.B. fliall attain his füll age, ac- 
cording to the cuftom of the manor afore- 
faid(2): He the faid C.D^ providing, 

out 


{h) Such guardian, if ejeöed, may have an ejeäione 
cußodia^ or at leaft.an aftion in the nature of it. i 
Leon, 328. Cole v. IValles, Cro. Eliz. 224. S. C. 

(/) The age of majority differs in moft manors. 
In fome it is fourteen, in others fifteen, &c. In mo- 
dern entries we frequently find the wardfhip com- 
mitted tili twenty-one. But thefe latter inftances feem 
to have crept in through ^ rror from the circumftance 
before noticed (the age of the military tenant) : For, 
at the time in which our cuftoms commenced, (and a 
cuftoni muft dertainly have had a beginning, though 
we cannot ^t this day traa it. See Davys's Rfp* 32. a.) 

the 
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out of the rents and profits of the fald 
tenements (or fo far as the fame fhäll cx- 
tend), reafonable maintenance and educa- 
tion for the faid A. B. during füch his 
minority; answerin0 fuch fervices from 
tmie to time to the lord as fliall be due för 
the fame tenements, according to the cuf- 
tom of this manor, and which a guardiaa 
may perform; And rendering a füll 
and juft accoünt when thereunto lawfully 
required." - 


the period of twenty-one was not applicable to the 
ruftic or villein-tenant. The period of twenty-ohe 
was relative to wearing the heavy armoury and hot 
to the difcretiön of the perfon. ' See Waik. N. r. t6 
Gilh. Ten. 339. & N. cxliv. p, 463. & ante, p. 98. 

In old rolls we often find the wardfliip granted 
*' durante hene flacito Domini 'y* but more ufually, 
** Prevenerint ad plenam ataisfua fecundum Confuetud, 
Maner,p,di£t'* 


CHAP. 


[ Hl ] 


CHAP. V. 


& 


OF LICENCE. 

A LICENCE is an exprefs authority giveit What, 
by the lord for the time berhg, to the copy- 
* holder, to do an a6l which fuch copy* 
holder would not be wairranted in doing 
by the.-common law or the cullom of the 
manor; as to demife the copyhold for 
years, or to feil timber, or the like. 

And as fuch licence k only an authority, whomay 
it muft neceflarily ceafe with the exiftence, fence.^ 
or intereft, of the lord who grants it. If 
a lord who iä tenant for years, or for life ^^^^ having 

a particular 

only, of a manor, therefore, grant licence intereft onJy. 
to his copyholder to leafe for years, and 
die, or his intereft in the manor expire, 
the licence becomcs void, and the term 
of years created in confequence of fuch 

licence 
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licence muft ceafe and be äbfolutely 6X- 
tinguiftied ((?). So if the licence be to 
feil timber, and the lord's interell: deter- 
mine before the thiiber be felled, the li- 
cence ceales;'and the copyholder cannot 
procecd to cut the timber (^). But if the 
licence expire after the Icafe be made^ er 
the timber be felled, it will be no forfei- 
iure of the copi/hotd (c)y as the copyholder 
ü6led under the exprefs authority of the 
lord for the time bcing: And the lord fox 
the time being may difpenfe for ever; fo 
that none in remainder or reverfion can 
take advantage of the a6l, even though 
fuch lord be only tenant at will (rf)* But ' 
it ftiould be obferved, that what is here 
faid of the lord for the time being, muft 
Lordby ^^ undcrftood of a rig/itfullovd ; for as a 
wrong. lord by wro7ig cannot difpenfe as to a lord 


{a) l Roll. Jhr. 511. Copyhold (K.) Pettle fef 
Debbans, 2 BrownL 40. S. C by the nameof Petty 
li Evans. Co. Copyh. i. 34, Tr. 72. i Keb.T.^. 
Munifai v. Baker. Gilb^ Ten. 203, 298—^. 

[b) See Gilb. Ten, 298—9. i^ 1 Keb. 25—6. 

(f ; See Gilb. & Keb, as above. 

(ä) 1 Lev. 26. Milifa:* Ü*. Baker^ öf ante vol. r. 

P- 349-^350- 

by 
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by right (e), fo it fhould feem, from the 
very nature of the thing, that no licence 
granted by a wrongful lord can be good. 

But, though the rightful lord may dif- ^P^^ ^Y 

' ^ . ^ / ^ nghtcannot 

pmfe with aforfeiture as to the lord in re-aiFea the 

. , , , ^ ^ frcehold^ ex- 

mamder, yet he cannot exert any owner- cept as to his 
fhip over thefreeholdj faveonly as to his ^^^ ^^^^^^*' 
own intereft. He may grant a copyhold 
in fee, though he be only tenant at will , 

himfelf; for the grantee vvoiild be in by 
the . cuflom, which is paramount the 
intereft of the lord //y. Yet, when the • 
copyholder does any thing under the im- 
mediate authority of the lord, and notby 
the cuftom, he muft be regulated by the 
authority which fuch lord can give. The 
grantee of a copyhold comes in under the 
cuftom, and takes only a copyhold intereft; 
he meddles not with the freehold or inhe-^ 
ritance oi- the premifes^ But a leäfe by 
licence is a common laxv intereft z^^^; it 
may endure longer than the. intereft of 


{e) Mllfax V. Baiery & antSy vol. I. p. 349 — 350- 

(f) Antey vol. i. chaj). ii. Of Grants. 

(g) See antey vol. X. p. 301. & Poß, 1.21. 

voL, !!• I the 
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the copyholder himfdf ; äs, in the, cafe of 
efcheat, the leafe fliall continue isigaifiO: 
the lord who granted tbe lic^nce (ä), 
though it would not be good as to a lord 
in remainder (i) : this, therefore, aftedls 
the freehold and mheritance of the py^emi/es; 
and th€ lord for life-or years has onlyapar" 
ticular intereß in the freekold. It feems, 
therefore, reafonable, that the lord who 
has only a particular intereft in the. free- 
hold, ftiould not afFeöi^^, or authorize ano- 
ther to lefl'en the 3^alu€ of, that freehold, 
any further than for his own time. And 
this differs moft eflentially £rona a grant of 
the copyhold intereß i where the copy- 
holder would be in by the culiom ; as the 
cuftom has nothing to do with the free-- 
hold or inheritcmce of the lands, bnt with 
the copyhold intereft onl,y, 

X 

If the lord, therefore, having only a 
particular intereft, grants a licence to fcU 


H^pi»*«»»!— ■^^■«■»i— ^•- 


{h) See Hutt. IQI. Turner £*f Hodges, £sf Litt. 
Rep. 233. S. C. 

{i) See Pettic v. Debbani^ 6f Munifas £ff Bakery 

ante, 

timber. 
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» 

timber, and the -copyholdei* äcCordingly 
feil, it would be no farfeiture of the cöpy^ 
heider's iniereft^ as h« would a6l with the 
privity of his lord: but it fhould feem 
that the lord. in remainder may have bis 
remedy over againft the particular or 11* 
x^encing lord, as tbe lord in remaii^der had 
a property in the trees ; and perhaps may 
have an injunction to ftay the felling» if 
tbe* timber not aÄiially cut, though tli^ 
particiliar lord could not have fuch in- 
jun6lion againft bis own a6l (Je). 

In the cafe of Ftttie iC Debbans (/), it 
was adjudged, accordirig to Rotle^ that a 
lord, who was only a tenant at will of the 
manor, coüld not grant a licencc to his 
copyholder to leafe for years. And,^in- 
deed, as the rule feems to be that a lord 
cannot give licence to make a leafe for a 
longer time in the tenancy than the lord 
himfelf has in the feigniory or manor (m), 
it muft be evident, that a tenant who holds 


(k) See 3 Fes, "Jun. 3. Wentworth v, Turner, 
(/) r Roll Jhr. 511. Copyh. (K.) pl. l. 
(m) Z Br&wnL 40. Petty v, Evans. 

I 2 onlv 
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only at will cannot givfc licence to create 
a term of years, Yet it may be at leafl 
very doubtful, if fuch tenant at will (he 

, being the lord pro tempore) grant licence 
to the copyholder to demife for years, and 
the copyholder demife accordingly, whe- 
ther fuch demife would be a caufe offorfei- 
iure of the copyholdj as the copyholder would 
a6l with the privity of bis lord ; thougli 
the demife viight be imyiiediately avoided by 
the lord in reverfiqn, on bis determining 
the intereft of bis tenant at wilL A lord 
who holds at will may difpenfe even as to 
thofe In remainder tsrr reverfion: änd it 
fhould feein thatothe very a(ft of licencing 
would preclude the lord who licenced from 
availing himfelf of any forfeiture, by rea*- 
fon of an a6l done in purfuance of fuch 
Jicence, and be a fufficient jvillification of 
the copyholder who adled under it ; and the 
difpenfation of the forfeiture for a moment 
would feem a difpenfation forever; the 
a6l once ceafing to be the caufe of for- 

• feiture, would furely never be permitted 
to be the caufe of forfeiture at any future 
tiipe^ as forfeiturcs are not to be fayoured. 

Accord- 
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According to Sir Edivard Coke (71), the Steward. 
fteward cannot, tfirtuie officii^ grant licence 
to demife, though in füll court and in the 
name pf the lord, ünlefs there be exprefs 
words in his patent to enable him to do fo, 
or by fpecial authority given him by the 
lord, or by fome particular cuftom; and 
this do6lrine of Sir Edzvard Coke is adopted 
by the late Chief Baron Gilbert (0). 

The copyholder muft purfue the terms The copy-^ 

^ T . ,. ^- r holdermuft 

of his licence, as the licence is in the purfue his 
nature of an authority. If he have a ^^^^®' 
licence to leafe from Michaelmas lad, and 
he leafe from Chriftmas next, the leafe 


(«) Copyh. f. 44. 7r. loi — 2. ' 
{0) Ten. 333. But fee Kich. 85. a. contra. 
And, even granting the law to bö with lord Coke^ 
it (hould feem ths^t any ad of the lord, or even his 
acquiefcence, after the granting of fuch, licence by 
the fteward (the lord being apprized of fuch licence), 
would amount to a coniirmation of it. As if the 
lord fign the court-book, in which anr entry of the 
licence is made, or if he receive the fees on licence, 
&c. And befides, the copyholder, on applying for 
licence in füll court, is furely not obliged to crave oyer 
of tbe fteward's appointment» 

I 3 will 
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will not be warranted (/>)• So, ^f a copy- 
bolder infee bave a liccrtce to demife for 
ycars, if hefö long Hve^ aöd he demife for 
years abfalutelj/^ the l^afe would not be 
good : But if he were tenant for li/eonfy, 
it would be otherwife, (ts the ctmdition 
would be implied (y). 

If the copyholder baVe a licenceta leafe 
for twenty-^one years to commence from 
Michaelmas, and he make a leafe for 
twenty-one years fö commence at that 
day; and afterwards, but before Michael- 
inas, he make another leafe for the fante 
ternl, to commence alfo at i\{Q feaft of 
St. Michael ; the licence would be iatis^ 
fie4. by the firft leafe, and the fecond 
would not be warranted ^r), 

But, if the licenfte is to leaffe for five 
years, and the copyholder leafe for three, 


{p) Cro. Eliz. 39s. Jackfon v. Neale. 
{jl) Cro, Eliz, 461. Haddon v. Arr^wfmithn Cra^ 
yac, 436, IVorledgi v. Benbury* 
(r) Moorey I48. Ca. 329. 

■ 

it 
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it would be good (s); as he may demife 
for a feft, thöügh not for a greater, term 
than his licence fpecifies. 


\ 


The lord may grant a hcence on a con- Licence on 

T-.- 7 •. -11 ^ I 1 condition. 

dition precedenty as it Will not properly 
operate as a Iieence tili the condition be 
performed ; but he cannot grant a licence 
on a conditioir ßib/equent, as he gives no- 
thing, but only difpenfes with the forfei- 
ture ; and the eftate pafles from the copy- 
holder and not from the lord ; and the lord 
cannot annex a condition to the eftate of 
another perfon (^ j; 

But the lord cannot enable his copy- Licence to 
holder, who-, in law, holds qnly at will,iifenötgood. 
tO/ demife for life^ though a cüftofn: bc 
alleged to fupport it (u). 


(s) Cro. Jac, 436. Worledge v. Benbury, 

(t) Pophanty 'I05 — 6. Hall v* Arrowfmith. Cro. 
Eliz. 461 — 2. S.G. by the name of Haddon v* Jr» 
rowfmith, 

(tt) Godh. 171. G?^236. And an eftate for life^ by 
licence y would be ?ifreehold intereft. 

14 .Nor 
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J 

m 

Licencctoa Nor if tlie Jord grant a licence to a 
tcnantintail-t^^^j^^ in tail to demife for twenty years, 

and the tenant in tail demife actordingly, 
fhall fuch demife bind the ijfue in tail.' 
For a licence is only a difpenfation as to 
the lordy and paffes no eflate, It only 
enables the copyholder to demife, and he 
can only demife what he has in himfelf (x). 
The lord cannot by his licence affe6l the 
intereft of the iJfue in tail. 

Agreement If \\\e lord entcr into an agreement with 

for licence. |* i_ija j.t-^ j 

his copyholder to grant a licence, and re- 
ceive a confideration, a court of equity 
will compel him to grant it accordingly/^y^, 

Cuftom in A cuftom that on payment of ten years 
refufe rent the lord ihould licence for ninety-nine 

licence. years, and, if he refufed, the tenapt might 

do it without licence, was adjudged good(2). 


■f ■ < ■ » 


{x) See Kich. 84. b. 85. a. 

(y) Nels. Chane. Rep. 49. Hungerford v. Außen, 

(2) Grove fsT Bridges^ cited as adjudged in 2. Keb. 

344. Porphyry v. Legingham. And fee Gilb. Ten. 294, 

& IVatk. N. CXLV. 

The 
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The term created by licerice is a com- '^fj™ ^^4^f 

"^ , a licence is a 

mon law,^ and not a copyhold, interell, common-iaw 
It niay be afsigned by the löflee without*" 
any Fürther licence or confent of the lord. 
It is extendible at law ; and may even con- 
tinue after the determination of the copy- 
hold (ß). 


FORMS OF LICENCE. 

Licmce to demzß. 

^' Alfo at this court, licence was granted (inCoan.) 
to A. B., one of the cuftonmary tenants of 
this manor, to demife and let all that, 
S(c. unto C Z). [or ' unto any perfon or 
perfons at his pleafure/] for any term not 
exceeding eleven years, to commence from 
the day of next. Aiic^ the 

faid A. B. paid unto the lord for fuch his 
licence a 6ne of three ihillings and eight 
,pence, being four-pence for each year of 
the faid term." 


(a) See ante^ vol. i. p. 3©i, 3 Leon, 69 — 70. 
Ca, 106. Hob, 177. Swinnerton v* Miller, 


if 
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as in fuch cafes ufed and accuftomed, for 
the purpofe of repairing the buildings and 
fences of, or belonging to, the faid tene- 
ment. But he paid no fine for his licence, 
byreafon that the faid trees were afsigned 
forbotes/' 

** tofell, within fix calendar months 

from, &c. two hundred oaks, eighty ehns, 
forty-eight afli trees, and twenty-^two beech 
trees, now growing on certain tenements 
cälled D. E. F. and G. within the manor 
aforefaid, to be chofen by the faid A.B. 
[or * forthwith to be fet out and marked 
by the woodwaH or reeve of this manor, 
as in fuch cafes ufqd and accuftomed,*] 

and the fame to convert to his own ufe, or 

* 

to feil and difpofe of at his pleafure, with* 
out any account to be rendered for the 
fame. Provided neverthelefs that this 
Jicence (hall not extend to the felling any 
of the oak trees now growing in or near 
the crofts known by the names of the Well- 
croft and Lamb-croft, and called the 
-^ Boundary-oaks ; nor to a certain oak called 
Arthur's-oak; nor to any trees growing in 
the walk or avenue called the Prior's-walk. 

And 
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And the faid A.B. paid to the lord for a 
fine for fuch his licence one hundred 
pounds [or, * And, for fuch his licence, 
the faid A. B. is to pay to the lord for a 
fine, within three calendar months after 
the felling of the faid trees, the fum of 
three Ihillings and four-pence for every 
ton of timber which the faid trees fhall 
contain, according as the fame fliall be 
adnjeafured by the woödward or reeve of 
this manor, as in fuch cafes ufed and ac- 
cuftomed.'] 


CHAR 


[ im ] 


CHAP. VI. 


m^mmimf^mf^mmmiimmimm^ 




OF HERIOTS. 

Nature and 1 HAT fyftem wbicli we iifually <J@nomi- 
keriots. nate the feudal, while it anxioufly pro- 
vided for the liberty of the individual, 
was admirably calculated for national de* 
fencc, Each freeman was a foldier(Ä), 
and was obliged to render to his country 
bis fervices in wan He was to be provided 
witb arms, according to the ufage of the 
times and the rank which he bore, not 
only for perfonal, but for national, fafety« 


Military 
heriot. 


In thefe arms the fociety was inte* 
refted (6) ; and, when the tenant died,. they 


(/z) Fide LL. Gul^ cap, 65. ap. Seid, ad Eadmer, 
And fee Tf^atk, Introd. to Gilb. Ten. & Note i. p. 339. 
[b) See Gilb, on Dißrejfes^ 9. 

5 devolved 
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devolv^ed to his fuperixjr, to his immediate 
lord, that thcy might conünue to be ufed 
iia the defence of tlie ftate; and hencc thc 
origm of the keriot. 

We find the heriot either cxprefsly no- 
ticed or alluded to in moft of the Gothic 
<:odes(€); and from the northern^nations 
haye we alfo derived the term (rf). 

As the feudal fyftem declined, the he- Commutcd. 
riot was fi?equently commuted; and the 
lord received a fum of money inftead of a 
portion of arms, horfes, or habillments of 


■fc^— ^— ^»i^^M^— ««p^ai— t»Wi^i^-^»i < ^'» >» ■^^— ^^■^«iy 


i^c) LL* Longob. Hb. iii, T/V. 8. yi 4. Lindenbrog* 
, Cod. Leg. Antjq. by<). LL, Canut. cap. 69. 1$ 75. 
apud Lamb. 1$ Wilk. Compare LL. Can. c. 69. fi^ 
LL. Gul. c, 22, 23, 24/£5r 29. (apud TVitk. LL. 
Sax. Seid, ad Eadmer. Öf Kelh. Norm. Dia.) ^ LL. 
Hen. I. cap. 14. (ap. Wllk. £sf Lamb.) Öf Doomfday 
Book: Berchefcirey tit. Walüigeford, Ö^ Hjßrefscirvy 
tk* Her^QrdGvitate^ ^ Arcenefelde. 

By the 75Ch law ofCanute^ the herktf was not to be 
accounted for when the tenaat died in hattle. 

(d) From J)epe (Exercitum) tc geat (fufus).' Bei- 

r Heus 4ipparatus 5 provifionfor war-. Fide Spelm. Glofs. 

voc. Hereotunu Somner^s Sax. Diä* v. Jjenejgr. 

Ghfs. -ad mik. LL. Sax. v. J^ejic-jeac. Fdrtefr. 

Mon. Pref. Ivii^^lvix. 

war. 
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war. Such was the ufage of Normandy 
before the conqueft of England (e) : and 
although William ordained the rendering 
of arms (fj^ yet we find the payment in 
money ufual in the time of H^enry the Se^ 
cond fgjj and required in that oi John(Jt). 

Confounded The heriot was often confounded with 

nc?'^''^'"therelief, though, in faft, they difFered 

eflentially. The heriot was paid on the 

determination of the tenancy^r-the relief 

♦ on the accefsion of the heir (f). 

Villein- Ffoni analogy to the proper, or military, 

heriot, wais the ' heriot of the villein or 
huibandman demänded. In the cafe, in- 
deed, of an abfolute or pure villein, as 


(e) Graund Coußumier de Norm* cap^ 34. de 
Relief, f. 56. b. 

(f) LL. Gul. cap^ 22, 23, 24. 

{g) Fide Gtanv. Lib. 9. cap. 4. fol* 143 — 4. Ed. 
1780. & fee Lord Lyttkton's Hiß. Hen.lh *. ii. N", 
to p. 100. vol. 3. p. 325 — 330, 8vo. ed. 

(/;) Mag, Cart, R^g. yobannis.^ cap. 2. ap. Blackß. 
in which the relief fpoken of is called the ancient 
relief: *^ per antiquum relevium** 

(/*) Vide Spelm, Glofs. v: Hereotum. Co, Copyh. 
/;zS. Tr. 33—4. Fitzh. Hariott, pL 6. 

hjs 
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hi:? lord was, in ftri<5lnefs, the owner or 
proprietof of his chatteis, the heriot, when 
taken, was, in truth, an indulgence, a^ it 
amounted to a relinquiihment by the lord 
of the rfeft of the property (/). 

As the military tenant was to render 
his warlike accoutrements, fo the huf- 

■ 

bandman or foccage tenant was to render 
his beft beafl (m). The former were ne- 
ceflary for the continuance of the national 
defence, and the latter was to be ufed for 
the purpofes of agriculture. The viliein- 
heriot, however, differed in diflferent xna- 
nors{»), as it depended upon refervation, 
or fome agreement which afterwards ri- 

pened into cuftom. 

\ 

1 

/ 

(/) See 2 Bl. Comm. eh. 6. p. 97. 

(«) « Si Lih. Ho. ibi moritar. Rix ht, CahüUu, ej. 
cu, Armis. De f^tllo, cu. morit. ht, Rex i. Bov/^'^ 
'Doomfday Book. Hereßclre, ttt. Arcenefäde, 

LL. Gul, cap. 29, De rellef a Fllain. Le meillur , 

Aveir quil avera u Chivaly u Bufy u Fache, donrad a 
fonfeignor de reite f. 

{n) Sotn^times it was the beft dead good, without 
any relation^toagricultur^. Seepoß.p. 138. 142. 

vo^-. II. je Wc 
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whcthcrori- We äre told hy Bracton (o)y Fieta(p)j 
mtous. ^^^^ ^^^ Britton (jj\ (who by the way fcarcely 
diflfer in their defcription) that the heriot 
was originally a voluntary or gratuitous 
bequeft of the tenant, But I apprehend 
that this muft be underftood merely of the 
heriot of the huibandman (r), and not 
of the military heriot; fince we find the 
latter fixed as a right, as a legal duty, at 
leäft fo early as the time of Canute the 

r 

Greaty confirmed in that of the Conqueror^ 
and acknowledged in the charters of Henry 
the Firßj John^ and Henry the Third. In 
fome Saxon wills, indeed, we find exprefs 
bequefts of an heriot to the lord {/) : But 
fuch ihftances feem only from abundant 
caution, that the teftators ihight not ap- 
pear unmindful of their lord, and to prc- 
vent the chatteis of the deceafed frona 


[o) Bract. Hb. 2. cap. 36, f, 9, foh 86, a. 
(p) Fleta. lib. 3. cap. 18, foL -212. 
{q) Britt. cdp. 69, foL 178^ a. (493.) 
(r) And fee 2 Black. Comm. 423. 


Will ofWolgith^ A.D. 1046. Somn. Gav. App. 211 
And fee Lamh. Ferümh. Kenty 493. Will of Byrhtrice 
& 6lfswy^e. 

pafsing 


HERIOTS. 131 

pafsing into other hands, and efpecially 
irito thofe of the chürch ; fince it is evi- 
dent, from the very bequefts referrcd to, 
that, though the heriot was exprefsly di* 
re6led to be paid, it was confidered as the 
the lord's " rightr 

Having thus curforily traced the origin 
and hiftory of heriots, I ihall proceed to 
the law; relative to them, as it appears to 
be acknowledged *at this day. 

^Heriots, then, are divided into heriot- Divifion of 
cuftom, and heriot-fervice, 

Heriot-cuftom is that which is due byHeriot- 
yirtue of an - immemorial ufage of a cer-^** ^^ 
t2iin place or diflnctj precinct or territory \ 
as within the manor of Fairhurß. The 
cuftom by which it is due is, like all other 
cuftoms, local {t\ i. e. is relative to the 
place within zvhich the heriot is claimed, 
and not merely relative tq tliefe or thofe 
particular lands for zvhich it is payable. 


r 


(/) Co. Litt. 33. b. & 113. b. & ante, eh. 11. OfV 
Cuftoms, p. 55. 

K2 Thys, 
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Tlius, an heuöt due on the death or alle- 
nation of emry tenant of the manof, is an 
heriot-euftom («).. It is not due on the 
death of A.H. merely becaufe he died 
feized of Black-acre rather than of Wnite* 
acre, or of White-acre rather than of 
Green-acre, but becaufe he was a tenant of 
themanor generally. It is not due by reafon 
of the particular or fpecific grant of Black- 
acre; it is not due by reafon of a particq« 
lar or exprefs refervation; but only and 
immediately by reafon of the ufage im- 
^ memorially exifting within the manor of 
which the premifes are held* 

This fpecies of heriot is faid (x) to lie 
in pr ender and not in render; for it is not, 
by the terms, dfervice^ or in the nature of 
'a rent. It may be due on the death or 
alienation of a tenant for life or years, as 


(u) See Kitch. 133. a, & b. & thecafes there citcd 
frotn the Year-books. Co. Copyh. f. 24. Tr. p. 24. 
2 BL Comm. 422. eh. 28. 

(x) Of. Copyb. f, ÄS, Tr. 3 J. & 3 Äl Comm. 15. 

eh. I. 

well ^ 
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well as on that of a tenant in fee-fimple 
(y). It may be payable on the death of 
a tenant only, or on his alienation only, 
or on either ef thofe events, according as 
the ufage prefcribes (;?). 

rieriot-fervice is always due by a parti- ^^^]^^' 

•' . lervice. 

Ciliar and exprefs refervation in the grant 
orleafe(fl); or is claiiAed by prefcription, 
which implies, or fuppofes, or pi:efumes, 
fuch grant containing fuch refervation 
. (i); and therefore lies in render^jc)^ being 
in the nature of a rent (rf), or founded in 
ancient tenure(e); and, confeqüently, is 
incident to, and (hall always foHow, the 
reverfion, if the grant be for a particular 


(y) HiL 21. Hen. VII. ßl. 13. a. ^/. 15. & fee 
Kiteh. 133. a. & b. 

iz) Vide HiL 8. Hen. VII. foL IG a. & b- pl. 3. 
Kitch. 133/ b. 

{a) Co. Ckpyh. f. 24. Tr. 24. 3 Smlk. 332. 

(b) See Gilb, on Dißreßs^ 8—9; & poß. 134. üTf , 

(r) But it feems to be now fettled that it lies in 
ptendir alfo^ See Poß^ & Cro* Eliz. 331, -^ Sir John 
Peter v. KnoU. i SbQW.ii. Parker v. Gage. 

(d) 2 Keb. byj. LemaL v. Cara. % Säund. 165. S.C. 

(^) Kicb. 133. b. I Show. 81. Parier v. Gage. 
Qilb. Dißreßes. 9. 

K 3 eftatej 
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eftate ; or the feigniory, if the grant bc 
in fee (f). 


\ 


It is faid'^in fome of the ancient bdoks 
that this fpecies of heriot is due only on 
the death of a tenant in feie-fimple (g). 
But, as it is due hy referoatiofn^ it is mani- 
feft that it may be referved on the grant 
of a lefs eftate (ä). Perhaps a diftindtion 
may be thus made: if the heriot be 
claimed after the death of a tenant for 
life or years, who was in hy the, grant of 
the lord^ the lord muft Ihew the deed by 
which it was reförved,; or oth^rwife prove 
the exprefs refervation : but if the grant of 
the lands was fo diftant that the deed of 
creation cannot be fhewn, nor the precife 
terms of refervation be otherwife proved, 
the lord muft prefcribe (2) ; for it is not 


(f) Roll. Ahr. Heriot. pL i., 2 Saund. 165, Lan-- 
yon V. Carne. 2 Keb. 505. 677. &c. 3 Salk. 181, 
OJborne v. Sture. Ibid. 332. 

(g) Hill. 21. Hen. VII. pl. iS.fol. 13. a. Scpl. 24. 
fol. 15. a. Kielw. ^4. a. Sc b. Sc fee 3 SalL 332. 

(Ä) 2 Saund. 165. Lajiyon v. Carne^ &c. 

{i) See Gilb, on DißreJfeSy 8 — 9. 3 Salk. 3^2. 
Kich. 134. a. i 

(by 
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(by the terms) due by cuftom, as it is 
only claimed on the death of the tenant of 
particular lands (A:), and not on the death 
of the tenants, generally, pf the manor» 
And as the grant muft of necefsity have 
been in fee, (for any particular eftate 
muft be of known beginning, as well as 
of definite continuance and termination), 
the heriot fhall be confidered as due only 
on the death of fuch tenant in fee. And . 
no mifchief could here en^ue : For if the 
tenant in fee Ihould make a grant or leafe 
to another in tail, for life, oi* for years, 
the donee, grantee, ör leflee^ woüld be 
tenant to the donory grantor^ or lejffhr ; and 
no heriot would be due on his death : 
but the (fonor^ or tenant iji /ee, would flill 

coiitinue tenant to the lord ; and therefore, 

« 

on his death, the heriot would equally be 
due. So that the lord would not be de-* 
prived of his rightful and original heriot, 
nor ihÖuld the heriot be multiplied in 
prejudice of the donee or grantee. And 
although the tenant in fee flxould thus 


V 


{k) Vidi Hill 21, Um* Vli. pU 2\.foL 15. b, 16, a^ 

K 4 part 
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part with the poffefsion of tbe premifes^ 
yet, as the heriot i$ an heriol-fervice^ the 
premifes would bc ftiU fubje6^ to a dif- 
trefs(/). . 

But if the tenant in fee grant to A for 
life, or in tail, with remainder ov^ in fee 
to aßrangerj fo that the whole fee pafi front 
fkegrantory there -4, the particular tenant» 
fliall hold af the lordy and not of him who. 
made the grant or- gift (m). 

The heriot hcre^ theo, is due on the 
death of that perfoa who is tenant to tke 
lordj and not on the death of him who is 
tenant to that (the lord's) tenant. And 
here, therefore^ a diftinftion again anfes. 
with refpeÄ to thofe who take a portton tf, 
ti^ fee by the act of law or by the act of 
thepärty, The donee in tail-, the grantee 
for Ufe, and the leflee for years, take by 
the act of the party^ and do not beconae 
tenants to the lord; and, coixfequentlyji. 


{m) Bro, Ten. 2i, Dyer. 362. b. pl. 19; 2 In/l. 
505. Co. Litt. 2i. b. Goäb. x8, fFfbh ÜT Potter. 

as 
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as we have feen, no heriot is, in fudh cafe^ ^ 
due on theit death. The hufband takipg 
bis curtefy, or the widow her dower, are 
in by the act of the lata. The hufband (at 
leafl in cafes where he takes the tvhole 
eftate) is tenant to the lord (ä). The wi- 
dow (except fhe does take the whoie (o) ) 
is tenant to the heir fpj. It fhould feem> 
therefore, that, in ,the prefent cafe, the 
hepiot would be due ön the death of the 
ibrmer, thougK not of the latter. The 
diftinftion between the perfons taking by 
a6l of law or of the party, does notfe^m 
4 to have been . fufficiently attended to in 
the cafe in Kielwey (y). Mr, Viner ha« 
told US (r), that, according to Frmvikc in 
the cafe in Kielwey^ the heriot was not 
payable on the deiath of a tenant by the 
curtefy» BuiMr* Viner has not told uar 


137 


(«) 2 Infi, 301. WatL on Defi, 83. 

. {0) See fFatk. on Defc.%1. & iFatk. N. xxT^. to 
Gilb. Ten. 373. & Gilh. Ten. 172—4. 

(^) Bro, Ten. 84. & ^ati. on Defc. S3. 

(q) Kielw. 84. a. Sc b. 

(r) 14 Abr. 296. Heriot. (B.)fh r. 

that 
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that Kmgfmil was of a contrary opinion(5) ; 
noF has he told us that Frowike was an- 
fwered in a manner to which hp could 
not fatisfa6lorily reply. For the inftance 
which Frowike gave of the tenant for life 
and temainder-man difFered materially 
from the principal cafe ; in that the tenant 
for life and remainder-man were in by the 
a6t of the party, and the tei;iant by the 
curtefy was in by the a6t of law. Befides, 
. the eftate for life and remainder in fee, 
formed, in confideration of law, but one 
eftate; while the eftate of the tenant by 
tlie curtefy could not pofsibly form one 
with the reverfion in the heir» 

Hcriat,what. ^^^ hz\e already feen that the heriot of 
the military tenant originally confifted of 
arms, horfes, or habiliments of war; and 
that of the villein, ceorl, or hulband- 
man, either of fome beaft ufed for the 
purpofes of agriculture, or which formed 
part of his ftock, or of fome inanimate 
good : and as the latter (or villein heriot) 
is the only fpecies of heriot now remain- 


{s) See KUtw, 9^. a, 

jng 
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ing among us(f), we will here chiefly con- 
fine dur remarks to it. 

The moft ufüal thing rendered as an BcHanimal, 
heriot of the latter kind is that o£ the beft 
ariimal of which the tenant died poflefled. 
And in an avowry it is neceflary to allege 
of what natüre the heriot be, whether an 
animal or dead good (w). s 

Which is the beft animal, in cafe the 

tenant dies poflefled of feveral, is to be 

afcertained by the lord, for he may take 

which he pleafes as fuch ; but if he feize 

the one which in reality is the werft, he 

muft be content ; for it will bc his own 

folly to make fuch a choice ; and imme- 

diately on his ele6tion the proper ty fliall 

veft in him {x). 

But, 


(/) The military heriot muft have fallen with the 
military tenures. See i2 Car, II. c, 24. Though, 
indeed, it feems to have been long before loft in the 
relief. 

{«) See Hutt. ^. Shaw v. Taylor. Hob. 176. S. C. 

Ix) HiL 16 Hen. VII. pL 3. fol. 4—5. Hob. 60. 
& Bro. Har. pL 11. Cro. Eliz. 589. Odihamif. Smitf). 
But it was refolved in the latter cafe that, if the tenant 

hold 
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But, whatever the beft bcaft may be, 
it muft be remembercd that it is the beft 
beaft of his tenant which the lord is enti- 
tled to ; for he cannot feizc, or prefcribe 
to have^ the beft beaft of aßrangerfyj. 

And as it muft be the beft beaft of the 
tenant^ fo it muft be the beft beaft of the 
tenant at the time of his death or alienation. 
Per if the property in the beaft was not 
at that time in the tenant, the lord can 
have no title to it(2). But if the pro- 
perty in fach beaft was in the tenant at 
' that time* the 'title of the lord is com- 
plete. And, therefore, if the tenant die 
on the firft of January, and the lord do 
not feize tili t^ie firft of December, the 


hold by rendering an ox as an heriot, and the tenant 
have feveral oxen, the lord cannot take whiph he 
pleafes^ but the ele£tlon is in the tenant, who may 
render which ox he will \ for if the tenant do rendec 
an ox (whether it be the beft or the worft), the render 
will be fatisfied. & fee Plowd. 96. 

(y) Dyer. 199. b. Partpn v. Mafan. Ü* Marg, (58). 
Crs. Eliz. 715. Parker v. Combleford. Moore 16, 
Wilfm V. Wife. 

. {%) Bro. Har. 8. Kich. 135. b. 136/ a. Hutt. 
4 — 5. Shaw V. Taylor. 

lord 
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lord muft not take that beaft which may 
be the beft on the latter day, but that 
which V^s the beft on the day on which 
the tenant died Qt allened (a)* 

If the t^nant, at the time of death or 
alienation, have no beaft, the lord muft 
of nec^fsity lofe his heriot; for where 
there is nothing, nothing can be had (b). 
If thß tenant, therefore, parted with his 
property in his beafts, b^fore his death or ^ 
alienation, he would liave prevented the 
lord's Claim* Thi$ was frequently done 
in Order to defraud the lords of their rights, 
Hill the ftatute oi Elimbeth was enad^ to 
remedy the evil — of which ftatute we 
Ihall prefently fay more (c). ^ut the 
tenant cannot defeat the lord of his claim 
by Willy as the devife will not take eflFedt 
*tUl his deceafe, and then the lord's title 


{a) Plowd. partes. ^. 64. 

{b) Kieltv. 84. b, Hutt. 4. Shaw v, Tay kr. Car^ 
irr. 86. 4 Leon. 239. p/. 377. 2 BL Comm. 424. 
eh. 28. 

{c) Poß. at the clofc gf this chaptcr. 

Ihall 
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fliall be preferred (rf). The heriot, there- 
fore, can only be taken from the chaitels 
of the tenant ; and is no charge on the 
lands (e), any more than arelief/^/^, or 
the fine of a copyholder (^). 

»cad good, When the heriot is of the bell dead or 
inänimate good, a jewel or piece of plate 
, may be taken (ä). But it niuft, however, 
be always a perfonal chattel (i) ; it cannöi 
be a real chattel, or a thing in a6tion/ 
And as the law, as already noticed, rela- 
tive to an animate or living göod, \% equally 
applicable to the dead, it will be unne- 
ceflary to repeat it herc. 


(d) Piowd. ^ariis^ ^u. 64. Co. Litt. 185. *. 

(e) Bra^. lib. 2. cap. 36. /. 9. fol. 86. a. Fleta. 
lih. 3. cap. 18. foL 212. Britt. cap, 69. FitzJb^ 
AvQwrU. pl. 233. 2 Bl. Cornm. 424. Co, Copyh. f, 24. 
Tr. 24. But fee Hill, 8 Hen. VIL 10, *. u.a. pUZ- 
contra as to heriot-fervice. £^ Poß. 

(f) Fitzh. Avowrie. pl. 233. 

(g) Ante. vol. i^ p. 32^. 
(Ä) 2 BL Comm, 424. 
(/) Ibid. 424. 


1% 
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In fome manors it is cuftomary to paySumceruin 
a fum certain in lieu of heriot (^). But heriot: 
fuch cuftom, like all other cuftoms, muft 
be beyond time of memory; for if the 
lord and tenants enter at this day into a 
new compofition, it will not bind the re- 
prefentatives of either party (/). 

However, on a grant or leafe made at 
this day, a fum certain may be referved in 
the name of an heriot (m); for this would 
' have no relation to any/ö777zer cicßorn^ but 
be a new r ender on an exprefs refervation in 
the deed. 

s 

It fometimes happens that the lord is to Sum certain, 
have an heriot of the bell beaft or good, ovof bca^ 
a fum certain. It is then in the ele(5lion of 
the lord which of them be will have ; and ^ 
it has been thoiight that the lord could not 
diftrain for the former 'tili he had exprefsly 


(k) Kitch, 103. a. , 

(/) 2 BL Comm../^%^. Co. Copyh. f. 31. Tr. 46. 

[m) 2 Saund. 165. Lanyon v. Carne. & aL Ex. 
Cära. 2 Keb. 505, pl 75. 677. pl 59. S.C. i Lev. 
294. S.C I Venu 9X. S.G. 

made 
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made his ele^lion (71) : But it fhould feem 
that, by the vcry ad: of diftraining hisr 
eie6tion would be made. 

Sum certain. In fomc nianors the lord is to havc the 

^^ ' bell beaft,* if the tenant die poflefled of a 

beaft ; but rf the tenant have ru> beaft at 

his death, then the beft dead good (0) ; or 

a fum certain, as fiv€ Ihillings (p). 

Heriot— due As thc rcfervation of an heriot, on a 
Seath.^^ pd^ticular grant or leafe, is merely the 

(n) litt. Rep. 33* 35. Bean Üf HoJges* 
(o) " If the tenant that decef(?th dyeth having n^ 
cattle of his owne, then to pay his beft ymplement of 
houfchold-ftuff for the heriotL" Cußoms of the manor 
of Dymock ; Ca, Glo. Or, beft good. Manors of 
Berkeley and Thornbury ; in Co, Glo, &c. 

(p) " Burgenßs cu. caballo feruien^ cu. moriebat. 
babeb, rex equum 7 arma ejus. De eo qui efuu, jk. 
babeb. ß moreret. babei, rex auf. X. Solid, aut terra ^ 
ejus cu, dornt b, Siq. morte prosuent. non duiißjfet qua: 
fua era. rex habeb, omem. ej^pecuntam.** Doomfd. He- 
refordfcire, tit, Hereford Civitate. 
, ßy the 24th law of TFiUiam the Conqjieror^ the va- 

vafor, in cafe he had no horfe or arnis, was to pay 
one hundred (hiljings. ^^-^SilfUß des Jpeille^ qml «^ 
cnt ne chival<ne hs armes per Q, ßlz" LL. GuL ap* 
Seid. adEadm. Kelh. & mik. . 

5 agree- 
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agfeement of the contra6ting parties» it 
moft certainly tnay be referved on any par* 
ticular eomt. But when an heriot is 
claimed hy cußom^ it can only be fo on 
the death or alienation (y) of a tenant. Tenant* 
To Claim an heriot by cuftom, on the 
death of every perfon dying within the 
manor, or on that of zßrangerj would not Stranger. 

be good (r)* . 

• • • 

But, ön the death of a tenant^ an heriot Tenant in 
Seither by cuftom or fervice) may xbe 1?^' ^^' ^^^'^^ 

^ . -^ '' . •' for years, at 

claimed, whether fuch tenant be a tenant will. 
in fee (^), for life (^), for years («), or at 
wiil(T). 


•ü^ 


{q) See Bofanquet tä PuUer. C. P. 282. Irin. 38. 
Geü. III. Parkin v. Radcliff\ where a cuftom was^ al- 
leged to have an heriot on the in-coming of a purchafer* 
This (if fuppörtable) may bear fome analogy to the 
fine on alienation^ which became payable by the feolFee» 
See iVatk, N. xxxii'. to Gilh. Ten, 377. 

(r) Cro, Eliz. 725. Parier v. Combleford. 

(j) Bro. Rar, 5, See Gilh, an Dißreßis. 8—10. 

{t) Bro. Har, 5. Kich. 133. a. 2 Saund. ibs» 
Lanyon & Carne^ (sfc. 3 Sali. 181. Oßorne v. Sture» 

(«) Kich. 133. a. 2 Saund. 165. Lanyon v. Carne^ 

(or) 2 Bulß. 196, in Hix v, Gardiner, 

VOL. 11. L It 
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Jt is not, hpwever, ne;cpflary tbat fuch 
teuant be the tenant parav^il; for a perfon 
iV/e/Srr. having the mef?i(tlty Anny equ^Uy hold by 
heriot (y)l For tbe /örrf 7nefrie is tep^nt 
tQ the lord aljQvc, tbPHg.h he be lord tp 
xXiQ. tmant pdramL i 

I 

Difijifee. ir J( diiTpife i?, yet ^ w^U pQntioue 
tenant to the lord by right; jind, tbere- 
fore, an heriot will be due on the death 
of tbe diflcifee, and not on that of the 
difleiför (;2:). Bat, ftccprding to the dif- 
tindion noticed by LiUUton^ /. in the 
Y^arrbook of 32 Hen. VI. (flf), as the lord 
would be obliged to take the difleifor for 
his tenant, after the entry of the deiffeifee 
or bis hcir be tolled, it Ihould feem thfit» 


(y) Pafch. 44 Ed. III. pl 24. /#/. 13. a. ^ cited 
Bro» Har. i. 

(ä) Vtde Pafch. 44 Ed. III. pl. 24. foh • 13. a. 
2 Roll. Abr. Her. 2. Kich. 134. a. 

Unbfs the cuftom require a dying feized. See 2 
Lord Raym. 994. Smartle v, Penballow. I Salk. 188. 
S. C. Bat in that cafe a feifln in law will be fufficient. 
See Co* Litt. 239. b. & Tf^atk. N. xxiii. & xxiv, to 
Cilh^ Ten. 372 — 3. 

{a) Hill. 32 Hen. VI. pLib.fol. 27. & TFatL N. 
XXIV. to Gilb. Ten. 372- 

after 


, 
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after the toUing of fuch entry, the heriot 
would be diLie on the death of the dif- 
feifor or his heir ; and not on l^lie death of 
tlie dÜTeifee or his heir. 

A copyholder, indeed, cannot, properly, 
be difleifed (6) ; and, therpfpre, this doc- 
trine jnay ijiot be c0n$diered a$ ftiidlly ap- 
plicaJWte tp a perfon holding by copy (c). 
Yet it will at leaft be ferviccable by way 
of analogy in illuftrating a point which 
freqwently occurs. 

Thus, if acopyholder farrender to. the Sunenderor 
iife of anotlier, and then die, before the hoWr^^' 
furrenderee be admitted ; fudb copyholder 
or f urrenderor will die tmaiU tp tfu lard (rf) ; 
and, xu)nfeqiiently, an heriot will be due 
on his death (e)^ and n6t on the death of 
the furrenderee. 

If there are feveral joint-tenants, anjoint-tcn- 
heriot fhall not be due until tjie death of *^^^ 


(b) Ante. vol. i. p. 6i. 
\c) Bat fec 2 RM. jfbr. Her. 2. 
{d) 4nu. vol. X. p. .60. 94. xoi. 
{e) Kich. 135. a. 

L 2 the 
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thc longeft liverof them. Forjoint-tenants 
are feized per mie et per tout; and, however 
many perfons there are, they all make biit 
07ie taiant to the lord. The tcnancy, there- 
fdre, is not at an end by the Üeath of one 
of them ;' and, confequently, by the death 
of 4hat one no* h^Viot cah bte due: the 
tenahcy remains filfed by the furvivor; 
an<3 the lord cannöt* claim the heriot tili 
thc tenancy bechanged {fj. 

Soletenant. The hcriot is due only, on the death of 

a perfon dying folely feized (^) : hence it 

' ilibuld feem tbat it would not be due bn 

Parcenexs. the dcath of a parcener (Ji) ; for parceners, 
like joint-tenauts,; coitipofe büt one tenant 
to the ' lord (d). ^ If - lands, therefore, de- 


■d^>iB^p^^i*— «Mi^HBa^ba 


(J) Muh. a4 Ed. iiupLSi.foL 72. b. Bro. Ha^ 
riot. 4. Fitzh. Har. 3. & 5. Kuh. i^^» a, & b. 
^Owen, 152. Butler v\ Archer. ^ 

{g) KtdeMich. ^^Ed.\\\.pl SS.foL 72. b. Trin. 
25. Ed: III. pl. 3. foL 86. a, & Kich. 134. b. 
• (h) See 3 Leon.' 13. ca. 30, 

(/) See 3 Leon. 13. ca. 30. & ante. vol. 1. 277 — 8. 
2*!?^ fFms. 614. Eaßwood V. Vtnke. Sc Co. Litt. 
163. b. 

And they are feized per mie t^ per toutj as Joint- 
tenants are. f^ide X>iber Jßfarum. 210, b. Pafch. 34. 
Ed. III. pl. 15. 

fcend 
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;fcend loTtwo daüghters (and if/in thc cafe 
o(. a oopyhold, they he^ admitted as.par- 
cenersj for if they he^^dmitiedJeDerallyit 
would be wholly diflferentj, and one die, 
tlie heriot would not, I conccive, bc.dne 
tili the death of the furVivor, as the other 
'^was not foiely feized. 


But tenants^ in common have ßveral Ten^ntsm 
eftateS: e^ch is foiely feized of his jjQrtwn; 
and, confequently, an heriot muft be due 
on the death of each (A') 

An heriot is due on the death of a re- Reverfioner. 
^ verfioner equally as on that of a perfon in 
poflefsion (/), for he is equally in the feifin 
of the fee (in) ; and a reverfion is a tene^ 
ment as much as a particulaif eftate (w). 

I 

If a perfon feis^d in fee of freehold^zrticuizr 
Zflf/zrf^ grant to A for life, with remainder^g^^-j^^gj., ' 

inen. 


{k) See ante. vol. i. p. 280, 

XI) Pafch. 44 Ed, iu:ßt''rj:'^.-pl:'Y4. Bro. 

Avowrie, 142, Owen. 152, Sfttler v. Jrcher, ' 

{m) Ante. vol. i. p. 58. 
/{ny.Bt9.:^f^M.^b.' Wüßi^ 40. Dpr. 137. b, 
/>/. %b. GiW. Ten, 88. 

L 3 to 
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to B for life, with remainder to C for life, 
with remaindcr to JD in fee; J. B. C. and 
X>. fliall hold of the Icrdj a^ tbe whole 
fee is difpofed of (o): but as the particu- 
lar intereft granted to A. and the feveral 
remainders limited to JB. C. and Z). form 
together but one ^ate' (/>), it ihould feem 
to follow that A* B. Q. and D. form but 
dne tmant to thelatd; and, confequently, 
that but one hefht, Cctn he due ; and that 
on the death öf the furvivor of them (jq). 
But if either alien bis portion^ it IhouJd 
feem alfo that an heriot would be due on 
the alienation of 6ach; as the refpective 
alienors t^quld ceafe to be tehants by their own 
tiet ; and tbe refpedlive alienees would be. 
in of a new eftate. 

Pcrfon hav- jf ^^q leafes be made of the fame lands, 

termini. the fccoöd tö commence on the deter- 

mination of the firft, and the lefled of 

the fedond die during the continuance of 

the firft leafe, it feems that an heriot will 


-u^«- 


[o) See ante.' {;. to^ 

{p) Co. Litt. J43. a. 

{q) See Kiiho. »3. K 84^ a. fh 7. &. 9. t^ ^udre 

de hoc. 

not 
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720/ be due.on his death; as he bad ohiy an 
intereffc termini (r). 

So an beriot is not due on the death ofCeßuyfue 
a Ceßuy qtie truß\ for it is not the ,Cg/?M3f 
(jue truß but the truftee that is the tenant 
to the lord: on the death of the trußee^ 
therefore, and not on that of the Cefiuy 
que trußy fhall the beriot accrue (js). 

On the death of a ferne covert the Feme covert. 
lord can have rio he^iöt; äs (he can (as 
fuch) have no peffohal ehättels {t). 

If a feiftale tenant öiärry, and the huf^ Hulband, 
band die in her life-time, no beriot can bfe 
due on his death; for the ferne will con- 
tinue tenant (w). 


I II «■ 1^1 ■ » ■ I I f i i ii 


(r) 2 Keb. 505. 677. Lemalv^Car<u 2 Saund. 165. 
S. G. I Fent.gi. S. C. 

(s) I Firn. 441. Trinity College^ Cambridge^ v. 
Browne, it föe 3 Aik. 77. iH Gür v, MUifin. 

(/) Kiehü. 84, a, 5i b; 4 liori. 23^'. Ca. 3^7, & 
2 £/. Ci7;rz«. 424, where the £Kä4l iNJokd i^re ck^kl.. 

But this reaföhin^ Will tiisi hold iii cstfes Wheire (he 
häs ^ßpärapyiau. 

(u) Phwä. Sljuaries. ^«. 64, 

L 4 It 
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It is not the huiband alone wbo, on 
marriage, is feized in the^rigtit of the wife, 
though fo faid in common language; but 
the hufband and wife are feiz^^d in her 
right (x). They are feized by entireties; 
and, coiifequently, on the hufband's death, 
the feifin remains in the wife (3^). The 
eßate was in Äer, even during the cover- 
tiire (z). There is no change of the tcTiancy 
on his death. 

Tenantby But if the wife die in the life-time of 

y. ^^ hujfband, and the huiband be entitled 

to his curtefy, an heriot would be due on 

his death ; as he would then die t€7iant to 

the lard {a). 

Dowcfs. When the widow takes her dower of 

freehold lands at common law, fhe becomes 
teiiaht to the heivj and not to the lord (ä) ; 

« ' ■ ' . ' , 1 . . 

(x) Dougl. 329, Polybhnk v. Hawkins. Plmvd. 
191. a. 
{y) See Co. Lttt.i%S.h. • Plowd.^iS, h. 
(z) Co. Litt. 3SJ. a. 2 Infi. 201. 

(a) See ante. p. 137. 

(b) Ante. p. ißf. • ^ünlefs thenc be no heir; and in 
that cafe the widow fliall hold of the lord: See Watk. 
on Defc. 83. N. («)*—:anditfliowldfccnx that an heriot 
would then be dac. ' ' " ' ' 

and, 


HERIOTS, 153 

and, confequently, an heriot cannot bc. 
due to the lord on her death, ^ The heir ^ 
continues tenant to the lord for the whole ^ 
of the premifes; and the widow ftiall be 
attendant on fuch heir for the third of the 
fervices (ir). 

But where^tbe widow takes the te;Aofe, (Frecbench). 
at leaft, of a copyhold as her freebench, Jlie 
beeomes tejiant to the lord (rf) : and it 
Ihould fe6m that fhe equally beeomes te* 
nant to the lord if Ihe takes a portion only 
of thfe lands; as a moiety or third (e). For 
there is a difference> with refpeft to the 
creation of a tenure, between a freehold 
and copyhold intereft: if a freeholder, 
feized in fee-fimple, grant to anotber for 


(c) Watk, on Defc. 83, & notes, 

(d) See Gilb. Ten. 172—3. IVatk. Ed. 

{e) See Gilb. Ten. ubifup. Sc 2 Show. 184. Chap- 
fnan. v. Shärpe. 

Whatever portion Ihe^ takes it is called htv freebench^ 
which implies that fhe beeomes a bencher. Mow if fhe 
has a right to fit as a bencher^ ot on the homage, fhe 
m\A be tenant to. the lord -^ for nonc but tenant s to the 
lord have a right to fit in fuch capacity in the lord's 
court. See ante, p. (^9). 

llfe 
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lifc or years, the grantee fhall hold of thc 
grahtöf; biit if a copyholder, feized in 
fee-fimple, create a partieular intereft, as 
for life or years, the latter fliall hold of the 
lord, and not of the copyholder (J). Änd 
1 believe there is no inftance in which thc 
copyholder can create an interefi, by right, 
tö be held of himfdf, except by a leafe 
för y6ars by cudöm or licenfe ; and then 
the intereft crftated by fuch leafe would be 
a common law^ and not a copyhold^ intereft 
(^); and tht copyholder would continue 
tenant tö the lord. 

> • 

Now a widovv taking a portion of the 
copyhold as her freebench, or an hufband 
taking a portion as his curtefy, would noft 
take a common law butÄ copyhold intereft; 
and, by confequence, müf! Köld thät intereft 
by copy of coiirt-roll ; and by confequence 
of the mdnor^ or of the forrf, üb lord; and, 
by tonfeqaence, muft be tenant tö ttie iötd; 
and, by confequence, an heHot öiuft be 
due on her or his death. 


(/; 0&. Cof. 44. Gilk. Ten. ubi fup. W ante^ 
v6l. i. 155. 

{g} Ante. vol. u p. 30i-«-2. 

Tbough 
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« 

Thougli a Corporation is immortal and Corporation, 
cannot die, yet it is faid (ä) that, by fpe- 
cial cuftom, an heriot may be diie on the 
death or avoidance of its head. 

Before we difmifs this fubjccl we muftscveraitcnc- 
remark, that if a perfon has feveral tcnc- "^^^^^' 
mcnts held of the fame manor, which are 
heriotable, he muft pay an heriot for 
each (/). 

An heriot may not only be due on the Heriot «i 
death of the tenant, but alfo on the alicna- ^^^^^^^^°^ 
tioil of the tenancy* Thoügh it does 
not follow, of necefsity, that becaufe it is 
due in the firft inüance, it is therefore due 
in the latter: a fpecial cuftom, or an ex- 
prefs or prefumed refervation, muft be 


■«i« '^1 iii • i\ t 


{h) Long ^ihto. Mich. 5 EJ. IV. fol. 72. b.— 
iTtde Fit%h. Hariott. 7. 

(i) Kich. 134. a. ^ vidi ante. voL i. p. 303. 316. 
6 G^. I. Bruerton*^ caS^. 

Unkfs thete be a cuflotn tßf tlie contrary. Thas in 
the manoH of Majfield k Pramfield^ in Suffix y but ene 
heriot is chie by cuftom, though tbe tenani die feized. 
of feveral tcnements. 

l - proved, 
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■ 

proved, or Ihe heriot on alienation cannot 
be claimed fk). 

As the heriot on death can only be duc 

on the /death of a tenant, fo an heriot on 

alienation can only accrue on the adlual 

change, or, more prbperly, the aftual re- 

Ceflion of Hnquifhment or cefsion of the tenancy. If 

e enancy. ^j^^ tenancy bc not changed or relinquifli- 

cd, the heriot cannöt be due. 

* 
And here the diiference before no-' 
ticed (/), with refpecft to the creation of 
a tenure in the cafes of freehold and copy- 
hold property, muft be attcnded tö. f he 
donee or grantee of a particuhy intereft 
ihall, 'm the cafe of a freeholdj hold of the 
donor or grantor, and not of the lord. 
The tenancy, with refpecSl to the lord and 
donor, is not changed; is not reliuquiihed 
or in any wife aife6led : the donor is ßill 
tenant to the lord^ and anfiverable for the 


(k) Kich. 133. a. & b. J34..b. 135. b. S?e ante. 
p. 145. of an heriot being claimed on.tbe in-^onungoi 
a tenant.. . * . . . 

• - 

(/) Sep ante. p. 136. 153,4. 

^ fcrvices 

I 
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ßrvices of the whole fee. It fliould feem^ 
therefore, Chat fuch heriot cannot be düe 
on the gift or grant of a particular intereftPamcular 
of the.freehöldcr, biit only on his öZ/cwä- frechoid ; 
tiofi in fee-ßrhple; which, iti truth, can 
%iow be the only. flri6t and proper aliena- 
tiön; äs, in thait cafe alonc,. the tenaiicy 
would be g^ltered or relinquilhed (m), 

T 

.' With refpedt to the copy holder^ it isofcopyhold. 
whölly difterent. He cannot (unlefs, in- 
deed,; in > the anomalous and monftrous ' 
cafe of. 9.^7 awor held by copy) (ti), give 
or grant any portion of his eftate to be 
held of himfelf; except, as before obferved, 
a common law intercft for years by. licehfe, 
which can have no relation to our prefent 
enquiries. He can ooly uansfer^fuch por-. • 

tion by furrendering it into the lord's 
hands ; and th6 perfon taking that portion 
becomes immediately, on his admifsion^ 
(and, tiU admißiorij he docs not properly 
take it) (0), a tenant of the lordi Though 


■<■■*■ 


(m) See GilL Ten. 66. & IFatk. N. xxxvn. 
p. 391. & N. Liv. p. 400. 
(«) Ante, vol. i. eh. 2. p. 32. 
((?) Ante. vol. i. p. 86. 100. 

the 
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the original copyholder, therefore, con- 
tinues tenant to the lord as tu his reverßon^ 
he has abfolutely relinquilhed his tenancy 
as to the particular portioii; Iie is no longer 
tenant of that. He is not, like the free- 
holder, anfwerable for the paHicuiar fer- 
vices. A new tenancy is created: the 
portion furrendered is no longer ä portion 
of the original tenaiicy^ as in the cafe of a 
grant forlife of freehold lands. It fhould, 
therefore, feem that an lieriot would bei 
due (where an heriot on alienation is due 
by cuftom) on the fun^ender of a partiadar 
copyhold mtereßy however fmall. 


R^erfion. j^^^ j^ ihovM feem alfo that, though a 
new tenancy.be created as to the parti'cu-' 

^ lar portion, yet, as the original copyholder 

would continuc tenant as to his rever- 
fion (jo), an heriot would be equally due 
on the alienation of fuch reveriion as on 
that of an eftate in poflefsion. But there 
is a remarkable paucity of cafps on this 
fuhJ£Ct in our books. 

(p) Jnte. 149. & OvJen. 152, Butler v. Archer. 

Having 
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» 

/ 

Having fpokeö of an alienation of partAHei)ationof 
Gf thic eßate or intereßy we muft next con- fa^ds^ 
fider the confequence, as to this point, of 

an aliepation of part of the lands. 

1 ■ . • . 

And it appeärs to be ph all hands agreed, Multipßca- 
that on the alipnation of p^rt of the Jand^ by alienation 
the heriot Ihall l?e multiplied. For if ^,^^P^''- 
t>e feized of forty acres of land, and hiq 
alien ten acres to B. and ten acres to C» 
and ten acres to D. and retain the other 
ten h^mfelf, the lord ßiall have four he- 
ripts, u Cs, onief on the aliepation ^o J?. onQ 
on that tp C a tbi^d on that tp D. and % 
fpurth pn ^/§ aUenation pf the remaining 
ten agr^s (y), Fpr, thpugh A. pontinups 
tenant tp the Iprd as to the remaining ten 
apres, he Ji^s peafp^ to l?p tenant of thofe 
he has ajiened ; in the fame manner ias the 
copyholder ceafes to be tenant as to that 
portion of the ^ftate which he furrenji^rs 
tp thp ufe pf anp^hcr. 


¥ p r j ' 


{{) FifxL Hariotf. pl^ i, Kifb. X34. a. 135. b. 
b Co. I. BruertonH cafe. 8 Co. J04. b. Talhofs 
Cafe. 2 BrownL 293. Chafman v. Pendieton, 

And 
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Though the . ^n^ cven if ^ . afterwards re^pürcliafe 

original te- -^ 

nant rc-pilr- thc lands fiom B. C. and D. the four he- 
"^ * riots will contiriue to be payable (r). 

Extinaion If the lor^ purchafe part of the lands, it 
of thleTörd. wül ex^tinguifh the heriot-fervice as to the 
\vhole; but an Amo/-c2(/?(?m will be due on 
the death or älienation of the tenant as to, 
the remaining part; for he will ftill con- • 
tinue a tenant as to that part to the lord 

■ • 

On cfckcat, ' If the lands'efcheat, or in any other way 
return tö the' lord, it feems agreed that 
henöt'fervice fhall be abfolutely extin<5l Q). 
And, by the bye, it Wöüld be odd enough 
to think that it fliould not. För ho^ fliall 
the lervices continue longer than the 
tertancy for which they were to be ren- 


(r) Ftt%h^ Hariott: ptl i. 8 Co, 105. a. 

{s) 8 Co. 106. a. & b. falbofs cafe. ö). Litt. 
149. b, 2 Brownl. 293. Chapman v. Pendieton. 
Gili. ReHfs. lijr:=rr ^ 

. . (t) Fide Mich, 14. Hen. iv.ßl, c. a. & b. Kicb. 

^34- !>• ^ ^^* 10^« Talhofs cafe* 2 Brownl. 206. 

Chapman v. Pendleion^ , , . . 

V 

dered ? 
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dered ? If there be a new grant therc 
muft be a new refervation. 

But it (hould feem to be the better opi- 
nlon that heviot-cußom would not be ex- 
tin6l on an unity of poflTefsion : fo that if 
the lord, after fuch efcheat, &c. re-grant 
the lands, they would ftill be fubje<5t to 
an heriot-cuftora {"uj. Though it (hould 
not be forgotten thaty if the lands 
be freehold lands, and the lord re-grant 
them in fee^ no heriot can pofsibly be 
elaimed by hini afterwards : for by the re- 
grant in fee the lärids would be immedi- 
ately feparated from, and no longer held 
of, that manor by the cuftom of which the 
heriot is elaimed, as they would be held of 
^ the lord above fwj. 

But if the lands be copyhold ?ind re- 
granted, though in fee, it Ihould feem 
that, iramediately on fuch re-grant, they 

■ ' ■ ■ I « ... I 1 1 ■ »-' 

• 

(u) Kich, 134. b. Talhot^s cafe, & Cbapman v. 
Pendleton^ übt, fup. — Fide Hill^ 8 Hcn. Vll. pl, 3» 
foL IG. b,ii, a, *, 

(w) See Ante, vol. i. p. 367 — 8, and ihcbooks there 
referred to; and L/V^ f. 215. . , 

VOL. II. M would 
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would become ^ubjed: to the cuftora. For 
what reafon can be given why the cuflom 
as to heriots fhould, in fuch cafe, be gone, 
jfny more than the cuftom as to fines, &c, 
which would undoubtedly conttnue ? (x). 

The proper- , If the beft beaft or good be due to the 

riot\ecomcs l<^fd ön the death or «ilienation of his te- 

vT^d^inthV^^^ the property-in it becomes yefted in 

lord; the lord immediately on fuch death or 

^lienation, whether the heriot be an beriot- 

Quftom or an heriot- fervice (y). And, 

co^fequently, he may feize it wherever it 

who may • may be found, or bring trover (%) or de- 

uc^fox^iw^' tinue fa) againft the perfon efloigping or 

delaining it : and, if it be referved on a 

grant or. leafe, he may have an acStiou of 

debt or covenant fb). 

(x) See yfnte. vol. i. eh. 2. 

(y) Vide Bro. Hariott. pt 2. Plswd. 96. & poft. 

(z) I ShowSi. Parker V, Gage. 
Trover lies for an eftray before a£l:ual feizure, per 
Keelingy C. J, 2. Keb. 58g. Wilbraham v. Snow* 

(a) Bro. Har. pl. 9, Kick. 133. b. 135. b. Co. 
Copyk S. 3l..r/-. 44. . . . 

(b) 2 Saund, 167. Lanyon v, Carne, 

Thejprd may bring his bill in cquity for a"dif<iovcry 
of the beft beaft, &c. i Fern. 44 x, Trinity ColUger 
.Cambridge^ V. Browne^ 

It 
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Jt dppears tö be now fettled th'at tlie Seizure. 
lord may feixe for heriot-fervice as well as 
for höfiot-cuftom ftjy thaiigh contrary 
tp the diftiniftion in th<2 ancient boöks. 

An<i, as the property in the bell beaft 
or good becdmes vefted in the lord on the 
death or alieiiation öf the tenäiit, he may 
feize it wherever it may be found, as well 
without bis feigniory as within j and that 
whether the heriot be due by cuftom or ^ 
as a fervice fdj. 

Büt in the Cafe öf Parker v. Gage (e)^ it 
IS faid to bave been held by Holt^C.J^ 
that an heriot (which is there called a 
fuit'herioi) referved by deedj and. not due 
by reafon of ancient tenure^ cannot be 
taken off the manor. Yet I muft confefs 


(e) Plow. 94, TVoodland v. Mantel Ö* aU & the 
books cited in ftote (g) p. 97. of the Engltfli edition. 
C04 Copyb. S. 31. Tr. ^.^Gilb. Diflreffes^ 10— IK 
3 JB/. Comm. 15* 

{d.) Kiehu. 84^ b. Plowd. 96.^ Fttzk Mar. 
j^ S.-r^i Salk. 356. Juftin v.Benmt: — i Show, 81. 
Parier v.i Gage- 

(e) i Sl?ow. 81. ca. 86. 

M2 . that 
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that I canriot fee the propriety of fuch 
diftincSlion ; nor the reafon for a diftinc- 
tion betvveen a ./waV-heriot and an heriot- 
fervice^ By faying that fuch fuit-heriot 

« 

cannot be taken o^ the manor, it feems 
ta imply, at leaft, that it might be taken 
ivithin the manor. Now, if the lord would 
be juftified in feizing it within the manor, 
the prdperty miift have been vefted in 
him ; for othervvife he could not be 
warranted in feizing it at all. A perfon 
cannot be warranted in feizing the chat- 
tcl of another. Nay, if he do feize .the 
chattel of another, he would befubjecl to 
an adlion of trefpafs (fj. He can only 
fcize his own chattel: buthis own chat- 
tel, however he became entitled to the pro- 
perty in it, he moft certainly may feize; 
whcrever it may chance to be. . 

However, a perfon mufl feize his chattel 
in a peaccable manner ; he muft not do 
fo with force of arms. He cannot be 
juftified in breaking open a private ftable, 
a fortiori a dwelling-houfc, nbr cveh in 


(f) Poft. p. 167. 

entering 
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entering on the premifes of a tlnrd per- 
fon, unlefs thechattel be felonioufly taken 
fgj ; but he muft have recourfe to an ac- 
tion at law pij. ^ ' n 

While the property, therefore, con- 
tinues in the lord,he may peaceably feize; 
but his right to feize muft neceflarily be 
at an end on the transfer of that property 
to another. If an horfe ör ox fall to'the 
lord as an heriot, and the execulor of the 

• dteceafed tenant, or any other -perfon, 
take'an<l feil it in market overt^ tlie lord 
cailnot afterwards be warranted in feizing 
il, as the property would be chariged by 

, fuch Tale (i). But, with refpe6l: to the ^ 
former animal, the requifites prefcribed by 
the ftatutes of Philip 8C Mary and Eli- 
zabeth muft^be complied with, or the pro- 
perty will not be out of the lord fkj. 


* (g) 2 Roll. Rep, 55:' Higgins v. Jndre'ws^ 

(h) See 3 Bl. Comm, 4 — 5. ♦ '\ 

(i) Fit%h\ Har, pl. 2. 

' (k) 2 Infi. 713 — Burn'sjuju Ut. Horfcs, fe^. 2, , 
2 Bl, Comm, 450. C/6. xxx. 

M 3 The 
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The lord may feize by bis bailrfFor öther 
öfficer of the wapor flj ; and it has been 
faid, that even a ftranger ipay fejjse tp 
the ufe qf the lord (m). 

But the lord can only feize the beaft or 
' good which was bis tenant's at t|ip time 

of the teoant's death or alieRation ; and, 
therefore it will be a gQod pleat in avowry 
^ to fay, that the property in it \vas not in 

the tenant at the tiit^e qf tl^at eyent (»)• 
So the Iqrd catinot feize the beaft of ^ 
ßranger ; eveii if l^e allege . ^ fpecial cufi 
tom to ieize f uch beafl being le^nt et caur^ 
chanf on the lands, in cafe of the äeceafe4 
, tenant's beaft being ef|oigfned (0). Put if 
the lord finds a beafl: «p<>n the lajidß of 
" whicli bis tenant died pqflefled, aqd feizea 
• it, the perfpii repl^yying it miift (how 
that it Nyas not the tenant'« bq^ft ('/?)• 


(l) Fitzh. Har. 5. Termes de la Ley^ ttt, Hariot. 
{m) Per Kehle \ Pafch % Hen. yii.pL i.foL }S-bt 
(») Kich. 135. h. 136. 4. V ' 

(ö) D.yer. 199, b. P<irfon ^?. Mafsn,. Ji^sare. i|r, Wilfin 
p. Wife, Though fo^ie of the old ^Qoks are other- 
>vife^ even as to an heriot cußom. Vide 27, AJ[. pl. 24. 

(p) I Mod. 63. Jordan v. Martin^ per Twifden. 

ö If 
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H the lord feize a beail as an hmot 
where no heriot is due^ the owner may 
replevy, or have an adtion of trover or tref- 
pafs againfl him (^). 

But if the tenant had no beaft, and 
the lord enter to feize, fortan heriot, con- 
cehring that the tenant had beafts at his 
.death, and the executor of the deceafed 
tenant deliver his own beaft to the, lord, k 
fhall be confidered as a gift ; and the exe- 
cutor, it is faid, fhall not be permitted to 
fay afterwards that it was not the beaft. of 
the deceafed, and that, therefore, the lord 
had no right to it (r). 

It feems to be fettled, that the lord can- Diftrcfs. 
not diftrain for henot-cußoniy but that he 
may for beriot-^i/ice (i). And that for 


■ ■■ JM IIII ^J 1^ 


(?) Cro. Jac. 50. Bißop ^ al. v. Vifcountefs 

(r) MUL 7. Ed. ni. pLzb. ßl. 50—51, 

(5), Bro. Har. 2, 6, 7, g.'^Kkb. 133. b. &c.— 3 
jB/, Omm. I5i — Gillf. Diftrejfes^ 10 — il. 

cAod an. avowry for iuch diftrefs is not withinthe 
ftatutc 31 Ä«. VIII. c. 2. an heriot being a cafual 
fervice. 2 Inft. 96, 4 Ci. 8. b. 

' M 4 heriot- 
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heriot-fervice he may diftrain any goods 
he can find upon the Lands charged with 
fuch fervicc, ,whofe-ever property they 
may be (/). But, according to the old 
law, it is faid he could not diftfain after 
the term on which theheriot was referved 
cnded : yet qiiare whether this be not 
helped by the ftatute of Anne (li) ; as an 
heriot-fervice is as a rent (x) ; and a rent 
need not be annual (y). 

Alicnationto It has been already remarked, that if 

lord. the tenant has no beaft, or other good, at 

the time of his death, &c, the lord muft, 

of confequence, be deprived of bis heriot : 

hence, in orderto preventtheclaim of the 


(/) Bro, Har^ 6. Cro. Car, 260. Major v. Brand- 
wood. I Salk. ^b.Juftinv. Bennet, Kich^r 133. b. . 
Gilb. Diftreßs^ 10 — II. 

(w) 8 Ann. Cap. 14. S.b Sc j. 

(x} Jrite. Of Heriot-fervice/ 

(j^) Co. Litt. AfTj^ a. I Vent, 91. Lion v. Carew. 
I Note 5 A Diftrefs for heriot-fervice is^Vfthin the 
ftatutes, 7 Hen. viii. cap. 4. 21 Hen. viii. cap. 19. 
& II Geo. II. cap. 19. as to cofts, See Gro. Eliz. 257. 
'Jlafelip Vi Chaplen\ & ibid. 330* S. C. Cro. Jac. 4z8. 
in Mackworth v.. Shipward. Barnes^ C. P. 148. Lloyd 
V. JVlnton. 

. ' : lord, 
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lord, the tenant fometimes aliened his 
chatteis before thät event. But it is , 

ena6ted by the ftatute 13 Elh. cap. 5. 
that all gifts, grants, alienations, convey-» 
ances, &c. devifed and contrived of ma- 
Jice, fraud, covin, collufion, or guile, to 
the end, purpofe, and intent, to delay, 
hinder, or defraud the lord of his heriot, 
fhall, as againft fuch lord, his heirs, exe- , 

cutors, &c. be utterly void. 

But as, tili the death or alienation of 
the tenapt aftually take place, the lord 
can have no title to any beaft or good of 
the tenant as an heriot, but the property 
in the chatteis of the tenant muft remain 
in himfelf, fuch tenant has, undoubtedly, 
a right to difpofe of them as he pleafcs; 
unlefs (as to the prefent Cafe) it be appa- 
rent that he would difpofe of them " to 
the end, purpofe, and interit, to defraud 
the lord of fuch heriot/' If fuch difpo- 
fition be not to fuch end, purpofe, a.nd in- 
tent, and fo foynd by the Jury, it cannot 
be within this ftatute of Elizabeth. And, 
confequently, as fraud ihall never be in- 
tended or prefumed, fuch difpcfition mufi: 

be 


n 
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^ - f 

be provcij to have been raadc to the end, 
and for the purpofe, of defrauding the lord 
of his heriot; or the lord, or perfon allcging 
fuch fraud, cannot avail birafelf of the 
ilatute {%), 

If a tenant hold feveral tenements of 
fe veral lords, which are • heriotable («. t. 
for example, rendering onc heriot to each of 
the refpeftive lords), and he have twenty 
horfes, and make a fraudulent gift of thofe 
twenty horfes to an9ther perfon, it is faid 
that each of the lords may have a feparate 
a6lion, fui tarn yOn theftatuteof jE/2>ÄÄefA; 
but ihall recover only the value of one 
beaft ; or, as Dye?* exprefles it, he fliall 
^^ recover according to his grievance *' (ä), 
But the ftatute exprefsly fays that the , 
ofFender (hall forfeit the value of the whole 
, ofthe chatteis fo fraud ulently conveyed, 
half to the crown and half to the party 
or parties grieved, Now, if the adion 
brought be a qui tarn aöion, the whole 


H ■ ■ ■ <t I 


(z) 2 BrownL 187, Tyrir v. Littlefpn, 10 Co. 56. a 

3. C. cited. 

» 

{a) Pyer 351. *. Cr^fivell v. C^ies. 2 Leon. 8. S. C, 

penalty 
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petialty infliifted by the ftatute miift furely 
be recoVered, or none at afl. If one lord 
only bring his qui tam^ and recover the va- 
lue only of one horfe, \% the crown to be 
cföntent with the half of the value of thaf 
one horfe tili another lord fh all chufetobriijg 
^ lanother aÄiori ? Is the petfon who fraii- 
dulently conveys to be haraffed with 
twcnty qui tams P This would be a punißi-^ 
ment with a witnefe. Biit the forfeiturc 
wöuld be rio puniihment at all to the of- 
fender in fuch cafe ; but to the lord, who 
ha« been already fuffieiently aggrieved : 
fince the lord had a right tp the whole 
horfe, and the tenantno right to the horfe 
at all ; and, confequently, if the moiety 
pf that ^horfe was to be forfeited to the 
crown, it would be a cpnfifcation of the 
property of the party injured rather than • 
pf the party offending* It ihould feem, 
therefore, that a diftin<ftion ftiouid be obr 
ferved with ' refpecft to an a(5lion qui tam^ 
and an a^tjon merely for the recovery of 
a particular henot : thus, if the tenant 
make a fraudulent gift of his twenty 
horfes, the lord niay bring 2Lqui fÄmagaiiift 
the aliemr^ (for he -^ »s that is the agr 

greffpr) 


n 
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gf^flbr) and /)ia,ll reppver ; the mpiety of 
the value of thq tAyenJ:y horfes, accprding 
to the exprefs provifion of the aft : but if 
each lordchoqfe/tp bring his ^€iion of troverj 
detinucy or.oa -th^ cäfi^, againft the perfon 
in whofe poflefsion the horfes are, (for 
the ftatute declares the gift tq. be void, as 
againft the party aggrieve^ ; and, by con- 
fequence, the property will be in the lord, 
as befcrre noticed) (i) j each lord ftiall re- 
Cover the value of the horfe he claims, or 
" according to his grievance^'* ' ; 


»I <■ 


{b) Ante p. 162. 


» . • * » 


« • 
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CHAP. VII. 


, ^ 


OF SUIT. 

'-■ • 

JL HE Obligation on the copyholder to 
do fuit to the duftömary court of the ma- 
nor has been alreädy noticed (ä). We will 
now,th6refore,proceedto enquire who m'ay 
be fucb^a copyholder as is compellable 
tb dd fuife?-^the manner of performing it? 
—and the powers and remedies which the 
law has given to the lord td compel fuch 
Performance, or to puniih the default? 

* And, in the firft place, we muft remark Who ihaii do 
that eveiy perfon who holds by copy^ how- cuftomary^- * 
ever fmall the intereft he claims, muft hold ^^"^^' ^^^ 

~ ^ ' ^ ^ who not, 

of the lord (h). If a copyholder feized in a perfon 

-_«_^_„ holding a 

— — -------—-—,—-----«-__« particular 

(a) Ante* eh. i. Of Courts. intereft by 

{b) See ante. eh. iii. Of Freebeneb. & eh. vi. Of 
Heriots. 

fee 
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» 

fee furrender to the ufe of A. JB. for lifef^* 
A. B. fhali not hold of the furrenderor, as 
he ihould have done of his grantor had 
the eftate beert' of freehölä land, but he 
ihall hold immediately of thelord: and, 
confequently, as he becomes tenant to the 
lord, he ihall do fuit at his lord's court: 
And fo of a copy holder for years (c). 

* 

But not the But if a perfon holding by cop^ leafe 
pyhoider. ^^^ copybold at wül, ojT fora year withouty 
licenfe, er for a ionger term, if the cüftom 
of the manor permit,, or, if not, by:licenfe, 
the leiTee ihall not dp fuit} for he takes a 
common, law, and not a copyhold, in-» 
tereil (d) : and, confequently,. not being 
a cuilomary tenant, he can ow^ no fuit to 
the cuilomary oourt. 


CO 


Women. 


A woman copyholder ihall ^o fuit if 
ihe be fole (f ), or a widow (fj j but if ihci^ 
Httiband. ^ be under coverture, her huiband ihall per- 


~-*" -■— ---irrT-f ir tu* ^^ 


(c) See ante. v»l. i. p. 24! — ;J. 

{d) See ante. vol. i. p. 242. 301. 

{e) Ante. voL 1. p. 275. N. {jn). 

{fj Ante. vol. i. p, 274, & vol. ii, p. 69, &c. 


form 
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\ 

form It for her {g). So the WidöW /hall do 

fuit for her freebench (Ä), and the hulband ^?'^'^^' 

for his curtefy (/). 

But it fhould feem that aji Infant fhall Infant. 
not do fuit*: for he cannot do it in perfon; 
nor does it appear that he cari perform it 
by his guardian.(/:). Yet quare whether 
he is not compellable to do it in perfon fo 
foon as he is out of ward by the cuftom of 
the manor, though he ihould not be one- 
and-twenty years of age : as an infant is 
certainly of years of difcretion at fourteen, 
änd permitted in the common law courts . 
to be fworn, on many oecafions, at that 
age, and, confequently, indidtable for per- 
Jury; and it fhould, therefore, feem that 
he may forfeit his copyhold before twenty- 
one for default of fuit (*) : for this difFers 
. . . I 1 1 1. — , — . * ■ - 

(^) jlnte, vol. 1. p. 274. 

And in ancient rolls the hufband is frequently men-» 
tioned as ßtting on the homage in right of his wife. 

" Homagiu: — Ric: Wood — in Jure Uxor: 1 «y »» 

Stephus: Fox — in Jure Uxor: j 

(h) Ante. eh. iii, OfFreebench. p. 69. 

(/) Ante. p. 69. 71 — 2. 
' [k) Ante, ch; iv. Of Guardian, p. 106. 

(*) Ante. vol. i. p. 337,8» 

from 
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from defhult of admittance^ fince, before 
the ftatute 9 Geo. the lord might, for de- 
fault of admittance, have feized quoufque 
(IJj and fa be at no lofs; but here the 
tenancy is fulL . 

/ 

Hdur, before An heir fhäll not be fworn lipon the 
homage betöre admilsion ; tor betöre ad- 
tnifsion he is not a tenant to the lord. 
However, if the lord or fleward chofe to 
' fwear him it fhould feem to iiiiply an ad- 
mifslon (m). ' 

Thcking. Though the king ßiould be fuppofed 
capable of being a copyholder, yet he 
fhould not do fuit; as it would be incon-^ 
(iftent with the majefty of bis charac- 
. ter (n). But the king cannot be another 
man's villein. 


tion. 


A Corpora- So a Corporation cannot do fuit(o); as 
it muft appear by attorney; and an at- 


(/) I Lev. 63. Earl of Salißury's cafe^ & ante* 
vol. i. p. 234. & vol. ji. p. 97. 
(ffi) jfnte, vol. i. p, 246. 
(«) Ante, vol, i. p. 31. 
(ö) Jnte, vol. i. p. 31. 242. 

torney 


■ s?:*-- 
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/ 


t 

torney {hall not do fuit in a cuftomary Suit cannot 

But although fuit Ihall not be done in a EfdgH. 
cuftomary court by another, yet a copy- 
holder may be ejfoigned by attorney (y), 

If the copyholder do not appear on aSüitcompel- 

perfonal fummons,' or be duly eflbigned, forf^^ure • 
he OddiW forfeit bis copyhold (r). 

So the lord may dißrain bis copyholder BydiÄreß; 
for tion-performance of fuit {s). But fuch 
diftrefs cannot be fold (/}. 

/ 

So the copybolder may be amerced forßy amerda- 
not perfprming his fuit (w). But fuch°*^^^* 


{p) Ante, eh. iv. Of Guärdianlhip. p* lo6. , 

{q) Ante. eh. i. Of Courts, p. 33. . ^ 

(r) Ante. vol. i. p. 330. 

{5) See Gilb. Dif s^ Co. Litt. i5o, b. 151. a. 
I Roll. Air. 665. Di/re/s. (E). pl. i. 

(/) I Bul/iy^2. Hewitv. Norberrow. 

But it cannot be cJiceffive. See 'iBL Omni. 12. 

(a) See ante. eh. i. Of Courts, p. 29. i Lton, JO4. 
Sir yahn Braunehe's cafe. 

VOL. II. N amercia- 


m 
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ämerciament multbe affeered by the otliei* 
copyholders (x); 

Difpcnfation Thougli if the lord diftraift or atiierce, 
feiturc*^^" it Will be Ä^ dlfpcnfation of the forfei- 
ture (y)*"^ 


Monftra've' ^^^ ^ moTißraverunt will not lie for a 

'*"*^' cöpyholde^- who holds at the will of the. 

lord iii ancient demefne (j^). And if a 

Rcplevift* copy holder fue out a replevin againft his 

lord, upon the lord's lawful diftrefs for fer- 

vices, it will be a forfeiture ipfo facto (a). 

Compound- j^ jg faid by Kichin (h) that the copy- 
holder may Compound with his lord pro 
fecta relaxanda. 


Suit by te- " Tenants in common, having feveral 

nants in n (* r r n 

common, to- eftates, muft, of cojifequence, feverally 


II ■» m «— ^,^ III 1 »J—i»— ^i»»^«!— ^i— —■ «— ^M^j^M 


{x) Compare Mag. CartOy cap. 14. & 3 Ed^ !• 
cftp. 6. Weßm. I. 

(y) Sir John Braunche*s cafe, ubifup. AnU. vol. i. 
P- 35^. 

(%) Fs N. JB. 14. D. & 16. E. 

<^) CW/i. 68, C04 Cofyh. f. 57. Tn 133- 


.'■■• K 


. surr. »179 

do fuit (c): but cöparceners (when ad- parccncrs, 
taitted as cöparceners) and joint-tenants, ^^^j^;^^)!^*^ 
taking but one eftate^ fhall do but one fuit m 

(d). If one coparcerier or joint-tenant of 
copyhold lands,therefore,do fuit,the others 
muft of courfe be juftified in not perform- 
ing any. But it does not appear that they Contribu- 
are within the ftatute of Marlborough {e) *°^' 
to compel contribution* 


{c) F. N. B. 162. D. bCo. i.b. 

{d) Vide Stat. Hib. I4. Hen. iii. 6 Co. I. a. & b, 

{e) Cap. 9. (52. Hen. in.) See F. N. B. 162. 
Bf 2 Inji. 117* 
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CHAP. VIII. 


RENT. 

fr 

j 

\ 

Forfeiture J^F the tenant wilfully and abfdutely re- 
^^^^^'^-P^y-fufe to pay his rent, it will be a forfeiture 
of his copyhold ; but not otherwife (a). 

Diftrcfs. But the lord if he pleafes may diftrain 

for it fbj ; even upon the copyholder's lef- 
fee (cj ; as the lands are chargeable while 
in the hands of the copyholder, or any 
claimlng under him; but they are not 
chargeable in the- hands of a new tenant 
fqr the rent unpaid by his predeceflbr /rfy. 

(a) See ante. vol. i. p. 330 — i. 

{b) I Roll. Jbr. 66s. Dißrefs. (E). pl. i. Q. 
Litt. 142. a. J50. b. 

(r) 2 Brownl. 279. Rivet v, Downe. 

{d) I Roll. Jbr. 374. Chancerie. {?). pl. i. Hitcb^ 
ätn V. Finch et al. 

Nor 


I I 
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Nor fhall the lord be rclieved in equity J;^^^*^^^° 
after he parts with thb manor for rents awears after 

,-,.,. .- ' parting with 

due before bis auenation fej. the manor. 

It has been already bbferved ffj that Andent 
the lord cannot vary the ancient rehts: 
and thefe ancient rents, which havö been \ 
paid immemorially, are fometimes called 
rents of afsize from their being certain fgj ; Rents of 
and for which the lord may diftrain of 
common right; a diftrefs being incident 
to every fervice; and it fhould feem fuch 
diftrefs would be within the ftatute 4 
Geo. 2. c* 28. f. 5. as that ftatute men- 
tions exprefsly rents of afsize; and I fee 
no reafon why it fhould be confined to 
rents of afsize ifluing out of freehold pro- 
perty (hj. 


[e) I Roll. Abr. 374. Chancerie. (P). pl. i. Hitch^ 
am v. Finch et aL 

But quare whether he may not bring debt, See 
Gilb. Ten. 308-^. & Harg. N. (ij. to Co. litU 
57- b. 

(/) Ante. vol. i. p. 48. 

(g) % Inß. 19. 
, {h) See Wati. N. cl. to Gilb. Ten. p. 4^8. 

N 3 But 
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KENT, 

But the rents within the flatute of the 
fourth of George the Second are thofe only 
which were duiy anfwered and paid for 
the fpace o( three years within the fpace 
of twenty years before the twenty-third 
day of January one thoufand feven hun-s- 
dred and twenty-feven, or thereafter cre- 
ated ; yet it ihould feei^ that if the ußml 

« 

or accußomable rent be referved, it muft be 
proved by the other party that it was Tiot 
fo duly anfwered and paid; a§ the con-? 
trary would be prefunaed fij. 


A€Üon* 


But an a6tion will not lie oji the ftatute 
of 32 Hen. 8. c. 37. for arrears of rent pay- 
able for copyhold tenements fkj, Nor can 
the executors under that a6l diftrain for 
(uch arrears {IJ. 


Avowry. The lord rqay avow för his rent in the 


{i) See 3 Co. 9. 2^. Heydon*^ cafe. 

{k) I BrownL 102. Jpleton v. Baily. 

(/) BuIL N. P. 57. but fee Gilb. Tem 186—7. &: 

ppurt?^ 


I 


RENT. 

Courts at Weßminßer (m) \ but qucere wbo«- 
there he can bring debt for it (n)^ while 
the tenancy continues. 
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(m) Cro. Eli%, 524» Laughter v. Humphrey. Gilb\ 

{n) See Gilb, Ten. 308-^9. U Harg. N- (i). tQ 
Co. litt, $J. b. 


J 
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CHAP. IX, 


CORPORAL SERVICES. ' 

AnCIENTLY it was ufual for copy- 
boldersto perform corporal fervices; as to 
plough the lord's lands fo piany days in the 
year, or to carry in bis corn, or the like: 
and the remembrance of fucb fervices is 
Hill preferved in feveral manors in the 
kingdom* In many places the tenants 
Hill affemble with tbeir teams, &c, on 
certain days, which are ufually deno- 
minated boon or due days; but the cere-^ 
mony is now chiefly formal, 

Itmay^ therefore, fuffice to fay that the 
lord may enforce a Performance of them, 
if fo inclined, when they are really due, 
by the ufual means of diftrefs, or feizure 
pf the lands as a forfeiture, as he may for 
9ny other fervice, 

CHAR 
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CHAP. X. 


v=3: 


OF STATUTES. 

W HEN the leglflature ena6ls a general introduaory 
law it expe6ts a general compliance: the 
rule is prefcribed to the fubje<51:, and the 
fubje^l fhould regulate his conäuft ac- 
cordingly, The inference, of necefsity, 
muft be, that all perfons and all kinds of 
property are comprehended within its In- 
jun6lions, unlefs an exception in their fa- 
vour can be fatisfa6loriIy adduced, If no 
acknowledged nght or tolerated ufage be 
mfringed, if no injury arife to the Pri- 
vileges or property of an individual with 
whom it did Hot intend to interfere, there 
can be no reafon why its rules and obliga- 
tions fhould not attach. If, indeed, the 
confcquences of its extenfion to particular 

perfons 
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perfons or places would be attended with 
ihjury to their rights or privileges, fuch 
law cannot then be prefumed to embrace 
them. In thofe cafes it would be requifite 
- that fuch law fhould exprefsly include 
them ; as the laws can never be intended 
to do injury to any. If, therefore, the in- 
tereft: of the lord be not prejudiced ; if no 
injury accrue to the copyholder any more 
than, linder the fame circumftances, would 
accrue to the free; copyhold tenements 
muft, equally with freehold, be within the 
public a6ls of the ftate (a). 

If a ftatute fpeaks of *' lands^ t^nemeyits^ 
and other hereditammtSj^ it feenis to follow, 
of necefsity, that it muft extend to copy-^ 
holds; uplefs the injury, confequent on 
fuch extenfion, bje manifeft« It cannot, 
furely, be requifite to fhew that no fuch 
injury can arife before the ftatute can'at- 
tach; but the injury muft be proved in 
Order to bring them without the ftatute, 
If Ihe ftatute exprefsly applies to " landsy 


(a) fFfiti. N. Lxxviii, tQ Gil^, Tfn. p. 417. 3 
Rep^ 8. a« HejdoH\ cafe, 

tenemmts^ 
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/ tenementSy and hereditamentSy^ and copy- 
holds are '^ lands^ tenements^ or heredi^ 
tamentSy*^ it, certainly, muft be neceflary 
to adduce fome reafon why the ftatute 
Öio^ld be fo far contradiä:ed as to Warrant 
US in faying that, notwithftanding the ex- 
prefs words of the ftatute, and notwith- 
ftanding copyholds are " lands, tenements, 
or hereditaments," they ihall not be within 
its provifioDs. But, indeed, this feems to 
\>e npw acknowledged (i), 

Should a ftatute, indeed, ordain thät the 
^* lands, tenements, and hereditaments,'* 
pf a perfon convi6led of treafon or felony 
' ftiali be forfeited to the king^ the injury 
which the lord would fuftain, were copy- 
holds within that ftatute, would be ftrong- 
ly apparent; and, moft unqueftionably, it 
could never be the intentlon of the Ipgif- 
lature to punilh a perfon who had no fhare 
in the crime. 


(b) Carth. 205. Glover v. Copi. Sc fee Cowf. 705. 
Poe V, Routkd^e. ic DougU 716. N. [i]. S. C. 
(ited. 

An 
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An argument is urged in the cafe of 
Harringt07i v. Smith (c), againft the opi- 
nion that copyholders fhall be bouiid by 
an a6l of parliament, that they are not 
parties to fuch a6t; having no vote in the 
eleÄion of knights. But, though this 
argument is ingenious, it is^ not very for- 
midable; fbr, if it would prove any thing, 
it would prove too much ; and fo be feh 
defe: it would prove, that as copyholders 
are not parties to ahy a6t, they cannot be 
bpund by any a6l (unlefs, at leaft, they 
afe exprefsly named) ; while it is acknow- 
ledged on all hands that they are within 
the purview of feveraL 

A flatute, it feems, may extend to copy- 
holds in fome of its provifions and not in 
others; fo that copyholds may be included 
in one part, and not in another part, of 
the fame a6l, Thus tbe firft chapter of 
the flatute of Merton^ relative to damages 
in dower, has been adjudged (rf) to extend 


{c) 2 Sid. 43. & fee ibid. 74. 

{d) 4 Ö. 36. b. Shaw ^ Thomfon ; & ante, ch, iii* 
Of Frcebench. p. qi. 

tQ 
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to copyholds, while the tenth chapter of 
the fame ftatute of Merton^ relative to 
attornies to do fuit, has been adjudged(e) 
' not to extend to them. So the fixth fec- 
tion of the ftatute 32 Hen. 8. c. 28. which 
gives an entry inftead of a cui in vita^ has 
been faid to extend to copyholds, though 
the other parts of that ftatute do not 
extend to them (/). 




Copyholds are within the firft chapter Statutes 
of the ftatute of Mertoriy which is relative ^ndtocopy- 
to damages on recovery in dower, as al-^°^^®' 
ready noticed. ^ap. i. 

s 

So they are within the third and fourth ij^^/. i.f.3, 
chapters of Weßjn. 2. which give a cui in 
vitäy receity and quod ei deforteat fgj. 


\ 


I 


' {e) 2 Inß. 100. & ante. eh. iv. Of Guardianfliip» 
p. 106. 

(f) See Gilh. Ten. 184—5. & fee 3 G?. 9. a. Sei 
quare^ £sf vide poft. — And fo of many other aäs. 
But, indeed, the fubjefts of the feveral chapters of 
moft ftatutes diflfer fo greatly that this muft frequently 
occur. 

(g) Cro. Car. 43. 3 Co, 9. a. — Äs to the firft 
chapter, De JOonisy fccante, vol. i. eh. iv. 

But, 


/ 
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Bat, as the ftatute 32 Hen. 8» t. 28, is 

' faid to extend to copyholds, it ftiould feem 

that the cui in vitd is l)ecome unneceflary 

4Ä«. 7. f. So copybolds afe withiti the ftatute of 
*^ 4f Hm. 7. with refpedl to fines heilig a bar 

on five years noh-claim (?)* 


izHen. Z. g^ t^^y ^^^ within the ftätutö 32 Hoh 
8. c. 2. as to limitations of adlions (^). 


et 


it Hen. 8. So they are within the ftatute 32 Hehi, 
*^''' 8. c. 9. relative to champerty^ mainte* 

nance^ and buying of titles (/). 

i 

32 Hen. 8* So they are within the ftatute 32 Hau 
'* ^^V c. 34. enabling grantees of reverfion to 
enter for condition broken (vi)* 


i^ii I «■ 


(b) Ante. eh. 1. Of Courts, p. 36, & this chapteri 
p. 189. 

' (1) 9 Co. 105. a. Margai^et Podger*s cafe. 

(^) See tf»^^. dh. !• Of Courts, p* 37, & vol. j. 
p. 345. N. (ö). 

'(/) 4 G?. $6. a. G?. LzV^ 369. b. 
{m) AnU. vol. i. p. I20. 

1 So 


I 
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So they feem within the ftatute 27 «7 i'/««- c. 4. 
Eliz. c. 4, of fraudulent conveyances Qi)^ 

So they are within the rtatutes i & 21 ijac.e.i^. 

r 1 .• 11 .. • \ tl Joe» C, IQ4 

Jac. relative to bankrupts (0;* 

So they are within the feventh fe6lion 29 Car. 2« 
of .the ftatute of frauds, which requires all ^' ^'■^' ^* 
declarations of trufts to be in writing (/?). 

So they are within the ftatüte 7 Ann, ; ^«„. f, i^, 
c. 19. relative to conveyances by infant 
truftees (jj)* 

So copyholds feem within the ftatute 4 g«. a. 
4Geo.2. c.2S.f.5. relative to diftreffes "' *^'-^- 5^ 
for rent arrear (r). 


itll 1 ml III ■ lliiti 


(») See DotigL 716. N. [i.] Doev* RoutUdgey eited: 
k Cowp. 705. S. C. 

{0) Cro. Car. 550, Crifp.v. Pratf. Gilb. Ten. 182. 

{p) See N. (3.) to Co. Lift. iii. b. & AmbUr* 
151. fVithers v. Withers. 

{q) See <7»f^* vol. I. p. 63* 

(r) See a;i/^. eh. viii« p. i8i,2. 


\ 
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/ 

gGi9.z.c.$6. Sq they are within Ihe ftatute 9 Geo. 2. 
c. 36. of mortmain (5). ^ » 

Statutes Bat copyholds are not within the tenth 

extend to chaptcr of the ftatute of Merton^ enabling 
copyholds. fyij^j.g ^^ j^^^j^g attornies (0- 

szHm.i. Jsfor do they appear to be within the 

ninth chapter of the ftatute of MarlbergCj 

which gives contribution för fuit (m). 

* 

6 Ed. i.ßa. Nor are they within the twelfth chapter 
.of the ftatute of G/örg/?er, relative to fo- 
rei^n warranty (z;). 

iiEd.i, Nor the ftatute of Acton Bumely de 
Mercatoribus (x). 


- • 

(j)-See I Ves. 225. Attorney General v. Andrews. 
& ante, voj, i. p. 213* Atterney General v, Lord JVey* 
mouthj £sf aL 

{t) Ante. p. 106, 189. 

(«) Ante. eh. VIII. Of Suit. p. 179. 

{v) 2 Inß. 325. 

{x) Moor. 128. in Heydon^s cafe. 

Nor 
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. Nor the ftatute of Weßm. ü. c. 18. of >} sj, u 
degitfyj. ' ' . 

Nor the ftatute de prarogatim regisy c. 9. ijRd.i.ß.x^ 
relative to ideots (?)• - ^'^' . . 

Nor the ftatute \Q Ric. 2. c. 5. as to i6*iv. 2. r^5. 
papal bulls (a). 


Nor the ftatute 1 1 Hm. 7. c. 20. rela- \\ Hen. 7. 
tive to alienations by the wife of the'* 
lands of her hufband (b). 

Nor the ftatute of ufes (c). ; 27 Hen. %. 


t. 10. 


ih« ■ <i« 


(y) 3^* 9' *• *^ Heydon* s <afe. — ^As to thfe firft 
chapter, De Donisy fee «ji/^. vol. i. eh. iv. 

(i) Ci, Cppyh. f. SS. TV. 125. fTati. Gilb. Ten. 

(ä) GiV*. TV». 186. 

(*) Ibid. 181. & ante. voL I. p. 185. N. (jr).~ 
But if the freehold be cenveyed to tht hufband and 
vife, the copjbold intereß would begone\ ^d the lands,. 
of confequei^ce, would be within this ftatute. Cro. 
£Iiz.2/^. Siockbridge^s CdSt. 

{e) Ante. vol. I. p. 100. 185. N. (*■.) 328 

VOL. II. P Nor 
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27 ^bv« 9* 

c. 10. yi ^ 


Nbr the ;nintb; feÄion of the lafhmfen- 
tioned ftatute, relative to jointuresi (flf)w 


<.32. Nor the ftatutes enfor<^f^ pöiH!Hiofla'(f):' 

9 Will. 3. 

r. 3 1 • • 


«- r 


sz Hen. 8. Nor the ftatute 32 Äen. 8-.' c» 2f8, /. «. a!si 
'• 28. / 6: ^^ ^ difcöntinuance by the hufband of the 


32 Hen^ 8. 
ir. 28. 


Nor the ftatute ^2 Hm. $. c. '28i. relative 
to leafes by tenants in tail, or.perfgns 
feized in right of their wives or churches 


■Mia-*ni«*n««> 


:: Vi 


\ ^ r 


« I ■<» » » I 


(d) Gilb, Jen. ii%, Se* \ Vtt. 54,, W4ker v. 
Walker. 

(^) Co. Copyh. r. 54. Tr. 12$, Gilb. Ten. l8$. 

Note, it is faid at the cnd of Cahhorpe {Read. §8'.}^ 
it w^s agreed in the! Duchjr Chamber, tfiat if two i^iat- 
tenants, copyhölders in iee, make partkien^, it- i» 
good, and noA)rfehure nor afKenatton. ButSn N, f i.)- 
to Cb.Litt. 59. a. {Häle*s MSS.) it is fitid tlnit par- 
ceners of. copyhold cannot make partition withoitt the 
lord's liccnce. 

(f) Moor. 596. BulUck l3^ Dibley. Gilb.Ten.ilB. 

(g) Gilb. Ten. 179. 185. 


■i- • ' 'j ' * • ■■ *•■*'">.'' ^ < » r ^jj Heu» O* 

r I • 

r. Jfpr the: iläStotee^ <>£ WÜh (i)^; . . : w / ! 34 Hen. 8. 

•,^. .;' N :. ; , . ^S;- 

' «V • . : • 29 Cor. 2. r. 3« 

: . l$m tlie ftatatö IS' JBifiwt c. jtkiarnMikipg 13 jj/i». f. ^. 
iHx^auntants* land^ Uabie (o pay deMshdae 
tätige crawn (X:)i*/ \ ' ! 






/ 


Nor thjB ftatute 12 Cor. 2. enabling ^\%Car.%. 
father tp appoint a guardian tö bis child/' ***• 
o^Äefw YÄer<? w a cyJlQmfQT the lard to have the 
wardjhip; bu| it flipuld feeiji that they 
are tvit hin this ftatute in cäfes wher^ tiofuck 
mß(mi prevqils (m)* 


■*»•■-■••— ^i"«*i«ii—i». 
I ^ 


{h) See ante, ch, ym. Of Rents. p. 182. 

-(/) 2 7//^. 3!^. Tußnelt V. Pag£, Ante. vol. I. p, 
122. 

(*)^See GilK Ten, 189^. 

(/) 4nte. vol. I.p. 321. 

(/») yf/i/#, eh. IV, p. 104. 
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14 G00. 2. Nor the ftatute of 14 Geo. 2. <r. 20. / ö, 
ozo./.g, ^^^ relative to eflates pour autre vie; for 
that feclion is exprefsly confined to cafes 
in which there is no fpecial occupant. 
Now there can be no general occupant of 
a copyhold (0); and, of confequence, this 
flatute cannot pofsibly extend to copyhold 
property. And, indeed, it would not be 
here jioticed was it not for the obfervation 
in Ambler. 


VWM*i 


(n) See AmhUr. 151. Witbers v. Wtthcrs. 
{0) Ante, vol. i. p. 302 — 3. 
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CONCLUSION. 


In the preceding pages it has been no* 
ticed that, according to the feudal infti* 
tutions from which our legal fyftem of 
*real pfoperty. is derived, the abfolute or 
ülthnäte right or dominion in lands was 
V€Äod in the' focial body ; and, of confe- 
quence, miift have been confidered as 
virtually refjting in that perfon who was 
the reprefentative of the flate. The king 
was the reprefentative of the whole na- 
tion ; and the landed property of the whoJe 
nation was, thcrefore, to be held imme^ 
diately x>r mediately of the king* The 
kingdom was divided into portions or dif- 
triÄs, and partly allotted to the feveral 
inferior chiefs, and partly remained in the 
king's hands. The inferior chiefs, iti like 

. O 3 manner, 
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Holding thus at the will of the lord, the 
villein could not alien : nor could the ab- 
folute ör pure villein even relinquifli his 
own poflefsion. When, however, the vil- 
lein was permitted to determine his te- 
nancy, he could only ceafe to be a tenant 
himfelf; and had no authority to deliver 
over the poffefsion jto another. The lord, 
however, fometimes accepted his refigaa* 
tion under confidence to re-grant the lands 
to a perfon whom the tenant ftiould ap- 
point. This was optional in the lord ; 
and, therefore, he did it under what^con- 
ditions he chofe to infift upon. Hence 
the fine on alienation, or on the in-coming 
of a purchafer or tenant. 


When the lord had accepted the re- 
ügnation or furrender of the former te- 
nant, he calied in the perfon whom it was 
M Khed fhoüld fucceed him ; that the lord 
migbt be fatlsfied that he was a proper 
perfon to be admitted in his tenancy, and* 
tö give him the poflef^on 6f his lands. 
Hence: th«\irigin öf^öiPr' pt^föht ädmifsion ; 
of Ihc oath of feaity ; and of the livery 

of 
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of poflefsion or feifin which is Hill fym- 
bolically given. 

The new tenant, like tbe old one,- was 
equally to "hold at the will of the lord ; 
and if he ceäfed to comply with it, the 
grant alfo, of confequeiice, ceafcd, Hence 
the do6trine of forfeiture. 


N 


Upon th^ whöle, therefore, the law pf 
copyholds feems founded upon principles 
rational and juft in their origin, and per- 
fecSlly adapted to the manners of the age 
and people when and among^whom they 
were eftablilhed. ' 

« 

Xhe right of the lord to bis fines and hi? 
forfeitures, his privileges and emoluments, 
remains indifputably good. As copyholdsf 
wcre at the will of the lord, it belonged 
to the lord to affix the terms of bis gift. 
The anceflor accordingly acccpted the 
^ift, and was thankful : and the heir, who 
now enjoys, ought not to mitrmur becaufe 
he has not more than bis forefathers, and 
but for whom he would havc notbing to 
hold : and, more efpecially, as tbq altera- 
tions that a change of manners has intro- 

duced, 
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duc^i havc been uniformly fot hi$ benefit. 

m 

The Courts have eflablifbed hi§ right tö 
fucceed ; have eftabliflied his right to alien. 
They have even relieved againft forfei- 
tures, and reuri6ted the lord in his fines. 

The purchafer ha$ nö better caufe to 
complain; he knew, or ought \o hare 
^ known^ the. terms to which the lands were 
fubjeÄed. He purchafed with his eyes 
open; and if he has made a bad bargain^ 
it can only be the cofifequence of his own 
indifcretion« If the lands are lefs valua* 
ble than freehold, he has paid a confidera- 
tion for them proportionably lefs» 

But, on the otherliand, it muft be evi- 
dent that, though the principles on which. 
the do6lrine of copyholds is founded were 
originally wife in themfelves, yet that 
many of them are now obfolete, and many 
forgotten. The necefsity, and even pro- 
priety, of their continyance has ceafed to 
exiil. We have now no villeins, thank 
God! and the laws which could relate 
only to villeins ought, therefore, to be 

^ fwept 


cönclusiön: iaos 

fwept away. But the progrefs of maniaeiis 
is al \vays gtachüal, and often imperceptible J 
and hence a fyftem is frequently fufferei 
to continüe ' whten its principks äre= dif* 
bwned: 


I t > ■ i > < .V 




• « j ■ « 


The Wifdom and expediency of a gcae* 
ral'law, to which all landed property 
ihduld' be aiike fubje^li and the confufion 
atid mlaniföld dvils whidb are inevitably 
attendant ön a diverfity of local^ cufloms^ 
ttiuft be apparent to cvery one. ^ A nation 
can fcareely experience a greater curfe 
than a cx)niplicated and difcordänt code« 
For, according to the remark of an inge- 
nious aiid elegant writer, " fo foon as 
juftice becomes a fcience, fo foon doeg 
injuftice become a trade.'* 

The more varied and complex the laws;^ 
the le(s they muft neceflarily be under- 
fiood ; and the lefs they are ujiderftood the 
^more will the artlefs and innocent be 
placed in the power of the axtful and ra- 
pacious«. 


As 
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As. we Iiave manifeftly outlived the prilt* 
ciples of copyhold-law^ why^ flioiiM that 
law -be continued? The happy confe- 
quences of . tUe ftatiitc of the 12th of 
Charles the Secondj which aboliflied fo 
many feodal incidents, and turned the 
generallly af tenures into that of com-- 
mon Ibcage, hi^ldopt to us the ft.rpng^ft 
encouragcHifent to reducc.our laws of real 
property Üill more to the ftandatd of wlf- 
dom by redwing tfaera to the fpirit and 
mann^rs of the times. Why muft we be 
, ^ perpetually äppealing to the fooFs idol-öf 
precedent? Why he diiTatisfied with com-? 
mon fcnfe ? JSIay not what was juft at one 
period^ become, linder other circum- 
ftances, unjuft? Or will truth be no lon- 
ger truth becaufe our forefathers happened 
to blunder? Or, finally, may not that 
which was wife in the infancy of a ftate 
i become in applicable when men ceafe ta 

berude? 


Thcre are many difficulties, it is true, 
in the way of a general enfranchifemcnt: 
but what is there of general iniportance 

that 


" I 
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that can be efFefted without baving diffi- 
cultie3 toencounter ? Without ameliora- 
tion we muft degenerate. A fyftenl of 
jurifprudence cannot. remaln perpctualJy 
the fäme, while the manners of a nation 
change. The princlples which originated 
in barbarifm, cannot meet the wants of an 
improved and refihing ag^. The manner.^ 
of a nation muft bb ftationary, or ftation- 
ary laws cannot longTejgulate its condu6t. 
The princlples of nature are fixed and im- 
mutable, and laws founded on thofe prin- 
clples will always apply ; but laws founded 
on arbitrary impoßtions, or the peculiar 
männers or necefsities of a p'articular age, 
ihould not be permitted to fhoulder out 
common-fenfe from fociety, or to incum« 
ber the condu6t of perfons to whom they 
cannot, in reafon, relate. 

If every thing defirable cannot be ef- 
fe6led, it does not follo\V that wc ought, 
therefore, to. do iiothing. If an imme- 
diate and univerfal enfranchifement of 
copyholds cannot be accomplifhed, an 
enfranchifement may bc eflböted partially 

.2 and 
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and hy. degrees. . The more wo advance 
towards perfeftioit, the number of evila 
which we leave will be lefs. Thus an a6t 
may be pafTed obUging every lord febed 
in fee fimple to enfranchife, on , U> niany 
years average of the leigniorial emolu*> 
ments. The average may be; afcertained 
by xommifsioners or a Jury, r.Ttnants m 
tau may alfp be eiiabled and compieUed to 
enfranchife^ as enfranchifement waiüd he 
fo evidently beneficial to the nation at 
large, A tenant in tail may now, by 
certain means, allen the manor in fee; 
what impropriety then would there be ii> 
cnabling him to convey the freehald af a 
few copt/hold tenemmts by fome ibiemn 
deed? And the power of enfranchifement 
naight be extended as circuraftances wonld 
admit. The prejudices : of the. igporant, 
and the oppofition and arts of the inter- 
ffted, muft be expedted and met; but 
vre Ihould meet them with manly firmi 
nefs, while confcious <rf the integrity 
^i our view$. We ihould r«olleÄ, that 
we cannot reafon from a matter of fa<9i 
I^Q a. matter of right; and that it doe» 
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not foUow of necefsity that, becaufe ab* 
furdities or inconveniencies exift, they, 
therefore, ought to be cherifhed* There 
cannot be a more certain caufe of de- 
ilruötion than the accumulation of what 
is abfurd. 


«a? 


i 
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Winchefter (Bifhop of) V. Knight ' h '?« 

W^indfmore t*. Hobart . ^ j „^ 

Wmter's cafe - . !' "♦ 

Winter t(. Jeringham . _ ^'j ^^° 

Winter w. Lovedurr * ' '9" 

Wife *. Tyrrell . ' •' f 

W^ithers v. Ifehanl ^ .. 

Withers v. Withers . - ii. löi iq6 

Woodland -ü. Mantell ^ - ii i6 

Woolams v. Clapham. See Hondfeft d. Wookms tf ' 
Clapham. 

Woolnough *. Woolnough , i. ,i^ ,g^ 

Worcefter (Bifliop of) « . i \„ 

Worledge *. Benbury ^ _ , ^.^ ,;^J 

Worledge ^ Kingfwell . j 6^ 

VY rors cafe 

• !• 122 

Wynne 1». Cookes ^ :- i. ^^g^ ^g^ 

Vaxleyt^.Raiiwr . ,. 314,3,8,32, ' 

Z. 

Zyizonv.TalmageorTiOnufl» i. 54,^5,57 / 
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TO 


BOTH rOLUMES, 


P'^T^ 


\^ 


AcTION—W\\\ lie againft the lorf if he cn^r 

wrongfuUy on the cppyholdcr F9I. i. Pagets, ' I 
So it may be brougbt by the furrenderor if the lord 
refiife to admit th« furrenderee i. 041 

But it will not lie againft a tenant if he r^fiife to 
ta)ce a (urrender out of Court ^ i. 79 

HeiT may maintain tr^fpafs befo^ admiffioo i. 244 
«—But not a ft^rrenderee « i. loi 

J^OT ihall an heir maintaiui an a&ion 'm tbe Comt of . 
the m^nor lUll he be admitt^ i. 24 j-(r 

See Ejißmint and T^^fpafs^ 
//Jtmttanee^lfzmxe Qf ^ , l ^30, 248 

When neceflary and w)»^ not i. 270, a^o 

>V|iat au^y be done befbf e admittance by the heir 

i- 59» 78^ 102, 121, 124, 244 ^ 

9,3 -^by 


236 INDJfcX. 

p^y othcr pcrfons tafcing by aÄ of law «, i. ^. X4.7 

•*-by furrenderor before the admittance of the für« 

renderee . . i. p^ 

. •^by furrcfndcrpe ' if 59i ^^> ^oo, 101-2-3, 248 

Compulfory as tö the lord, anfd in wfaat cäfes he 

^ fhall be compelied i. 51, 93, 103, 105^ 240, 241 

•—as to the heir ^ i. 230, (^c. 319 

*— the furrendcrCQ ^ - i. 237 

How mad(5 -» ^ i. 236-7, 259 

What^fh^U amount to an admittance i. 246, and 

N. fx), 248, 258, &c. 
'Admittance by implication i. 60, |0i, 248, 268 
Admittance need not be cor am paribus i. 249 

The }ord is onjy an inftfuqient. i. 254, 281 

Admittance out of Court i. ^50, 252, 259 

■f—out of the manor ^ - i, 253 

Who may admit — lord }. 248, 254., 255 

■ * 

Steward - - . }, 249, 252, 255 

Under-ftewarJ ^ ^ ' }. 249, 252, 256 

^-$^tranger '. . - 1.257 

'" Admittance of in heir - •- i. 244 

^ -^Äfäntee - r ^ i« ^5+ 

"^ 'Surrenderee • • _ . j^ 259 

" -pärticulaf ten^nt " ' ' r i. 196, 376, 296 

" Ör the furrendtrcc of a rcmainder or reverfion, 
'^ •• ■* i. 2^77, 2,88, 297 

— ior heir of the revcrfionef, '^c. i. 207-8 

-^r'bf a joint-tefiantof coparcerter i. 172, 277, 

' ' ■ * 279 

-^d? a tcfrmor " ^ i. ^42, «72, fcTr. 301 

— ^f executors ' ' ' * '- i. 300, y>\ 

öf a truftee' %- • 1. 160^ 270, 293 

GvÄrdfaii V • ^ i. 272 

Joint? 


^ 


^ Joint-tcnants - w/. i.. 27a, 2j[7, 2^8 

y Copar^eners - - * i. 272, 27 y 

Te^sujts in common - i. 272» äSq 

. Wiäow, tcnant by curtefy, Ö'r. - i. 272 

JSurrendcror taking a new eftate - i. 288 • • 

2ut a reverfioner ihall not be admitted on the deter« 

^ mination of a particular eftate - i. 276 

I*for a perfon having only a^ight or equity i. 270, ' 

6fr. 293, fcfr: 
Nor can the lord be admitted - i. 281 

Jllor the bailifF^ as fuch, ^ i. 295 

Admittance by attorney -^ i. 258 

r—by guardian f i. ^34. ii. 102' 

Admitliaaqe may be pleaded as the grant of the lord 

L ^24, 52, N. (p), 9? 
Admittanq^ caiino^ be refuied tili the fine be paid 

i. 263 

.• — ^but it niay be TÄraived by the lord V ^9? 

- ^-^r the heir ^ - 1. 32^ 

Admittance ihall relate to the dcQe of the furrende^ 

i. 103, J128, 283 
^r-or of the bargain and (ale by commiiGoners of ^ 
bankrupt r r i- lOJ 

jjdvanament ^rWhzt fliall be f ^.214 . 

^dvowfon in grofsr^not graijtable by copy i. 32^ 

Affeering''''^i an amerciament 7 ü» 178 

j^rmation'-'rof ^Lqa^ker^ ashqmager, ii. 34, N.' {d}. 

- " ■ * * 

4i^ — of majority » - ii. .93, 109, N. (/). 

-AVi— piaint in the ^atur^ of ^ writ gf (^/V/ ii. 36, 

^//Vtit— cannot be a ccfiyliold^l ^ . f« 3f 

j^Äij^/^jj— of xopyhölds - i. 42, 50, 9^ 

. /rrProgrcft of alienaiw^ i. 148, i^0j<^c,f6Q^ifc, 

€ ' . 0^4 Allina^ 


INDEX. 

^ienathn-^f chatteis, to defraud the lord of his 

heriot - - %P9L ä. 141, 168 

•— Heriot on alienation - ii« 133^ 159 

Jmerdament — for not dorne fuit ii. 28-9, 177 

j^fx— Copyholds not aflcts - * i. 140 

jfffignnunt'-'^f Freebench - ii. 90 

-^f Curtcfjr ^ • ii. 93 

jfffj^fc^Htir cannot maintain an a&ion in tfae nature 

'of an affize before ^qiittance i. 246 

See Phint. 

Jffumpßt^-^vifWl lie for the fit^ of a copyholder i. 32 f 

^//^«fy— Surrender by - u 65, l^c. 77-8 

*— Admittance by •- - ^ i. 258 

. — todopjiit, - ii. 106, 176-7 

Jvoxvry — on the heir b^forc admittance i. 246, öTc» 

-— On avowry for taking an heriot it muft be al- 

leged of what nature the heriot is ii, 139 

*— and that the beaft or good was the prpperty of 1 

the tenant at the time when, &c. ii. 166 

*— is not within the ftatute 32 Hen. VIII. c. 2, 

ii. 167, N. (s). 
. — forRent - • il. 183 


B. 


Bäiliff-^^ a manor, eannot grant - i. 30 

Btit h^ may take a furrender, by cqftom, i. 68^ 77 
He {hall not be admitted, as pernor of prqßts, 

i. 272 

Sailiwici^^not grantable bycopy ^^ 1.3* 

i^tfffir!/^^—- Surrender by «ffignc^ i. 105, 294-5 

__ * ' • 

Fine by the vendee * . . - - i, 294^5 

jSturrendeHuppIied agamft'^the affi^ces i! 145 

B^ritjt 


INDEX. aS9 

Baronr^Cowriy -* voL u 8. ii. i^ 4. 
jBarons^ See LorJ, 

Barany — fynonimous with manor • i. 7 

SattU — trial bjr t - 1. lO 

Sencbers — Suiters fo called }. I0| 273-5. ii. 69, 

Bineficta - - . i. 23, 148 

• Boon^days * r ü* 106, 184 

^«//j-r-Copy^plders may take tfaem without cuftom 

i. 33a 
Bri - - 5 it. 10 


G. 


Gf^f/y— -tenants in * «r L 6 

«—not within the ftat. of ^tr/«? empt^ns^ i. 12 

— AUenation by r i* 12, 14 

Cbancellsr — ^the lord is chanceUor in his CQurt ii. iauf 

C%/£^^Surrender fupplied inifvourof i. 133 

Advancement ? - i* 214 

Gvil yurißii£fl0n'r^under the feudal law H. 4 

ötfw - r - i. 4 

Common-^inants in — ^Admittance of i. 272, 280 
Finc r • • »• 3^99 

Partition by ' • ü. 194, N, {I). 

Surrender by - • j . 304 

Suitby ? ♦ iL 179 

Ctommons''^not grantable by copy • i. 32 

£xtln£l on enfranchifenient • L 368 

Grantof . . • i, 371 

ß?»Äft'^— Gurrender on -^ i. 1 tt. öfr, 

^icenceon r ^ U* i'9 

Releafo 


Si* 


slW 


INDEX. 

Relcafc of condition - vpl. u 6i, 120 

Who fliall take advantage of a condition i. 120 

On it'sbejng brokcn, thc furrendcror fhall be in of 

y hisoldeftate - i. 12 1, 2701 

Contraä-^iox fale of copyholds— jwhen Performance 

Ihall bc decreed - i. I4S'6> ^'S 

— for licence - - • ii. 120 

Contribution — for fuit - ii. 179 

v/ Coparuneri^-hiT!XL&on of - i. 272, 277 

. Fine ", - i. 298 

Surrenderby ^ • ^ i. 27g, 303 

Partition - - lu 194, N. (/). 

Releafe - » i. 279 

Suit «- - ii. 179 

Of entry by coparceners (being lords) in cafe of 
forfeitupe *.- • . L 345 

Holding Courts , m «- ii^ 6 

Cdi^jrAöA&f— Origln and-progrefs of «^ i.-^6, 41 

Derived fcom villeinage i. 6, xi^.go. ü. 4, 

Muft be withixi, aad .p^arcel of, a manor i* 19, 39 

. And held " by copy of Court-rolP^ i. 4Q 

*^ At the will of the lord'^ i. 11, 41, 45, qi 

" " According to thecuftom, £5*^.'* ^ i. 41, 9; 

— \yy wbich the copyholdcr ihall be in .. i. 25, 41, 

43i ?83 

Wlut may be granted by copy - i. 32, öff , 

Loid cannot refcind bis grant nor enter on the 

copyholder while he rend^rs bis fervices, fefr. 

Nor fball the lord prej^dice hin> by his a(S^s ^ i. 28, 

45-6,283 
How a copyhold may be de^roy^d U 36, 46, 93 
• See Extwguißment and ßnfranchifement, 
Who mäy be ;^ copyhdder ' ^ ' i- 30 

Th. 


r t 
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The freehold is in the Ipnl ^mU i. 44, See i. 193 

Copyholds are not aflets . - i. 149 

Bat are. fabje^ to trufts, . See Trußs. 

See AlUnaüpriy GrantSy &c. 

Corporal Services - - ii. 184 

CorpQraüon^^cainnot be a copy holder (^ i- S'j ^4^ 

Heriot on the death of the head ii. 155 

Covenant-^noiMXt^niiti i. 57 

*— nor leafe - - i. 328 

Covenantee may affign and no fine will be due 

i. 294 
See Contra^, 
C?»r/-- Baron, incident to a manor i. 8, 22* 

ii. I — 7 
The fiiiters are judges - - i. 9 

—ris the Court of the freemen i. 10, N. (r). ii. 1,4 
Leet - - ii. 3 

Cuftomary Court 2. 10, 11. ii. 4, 6, & N^ 

Muft not be out of the manor i. 253^ 318. ii. 8 
Whamay hold a cuftomary court ii. 6 

Manner of holding it - ii. 28 

/ —Stile of - - ii. 30 

^T^When to be held - • ii. 19 

Whether it can be held by the grantee of the inhc- 
aritance of all the copyholds in a manor i. 18. 

ii. 7 
Courts held in the open air « ii. 9 

y underjtrees, - ii. 13 

in the gates of the city ii. 15 


m-^* 


The manorrhoufe called " the Court" ii. 18 

See Suit. 
ßredkors — Surrender fupplied in their favour, i. 139, 

140 

!— fmpplied againft aiEgneps of ^ banfcrupt . r. 1 45 
2 Criminal 


2SS INDEX. 

Crimtnaljurifdiähn' — underthe/eudal laws W.Ü. z 
Crufadis - - i. 1 50 

pii in vita - ii, 36, N. (g)^ 189 

Curtifj'^VfhaXy &c. - li. 68, 70, 93 

-<-oiily by fpecial cvftpm of copyhold lands i. 273. 

li, 71, 92 
— -may bc of a tnift - ii, 80, 95 

" ivithout iflye i. 273-4, ii. 93 

— «cannQt be 4cfeated, as Freebench, ii. 94 

Affignmcnt of - - ii. 93 

r— of whom the tenant {hall hold - ü. 137 

-^Shall do fuit - - ii. 175 

The hufband entitled though the wifjß vtTis not 
admitted r - |. 245 

go he may ^nt^r i|?irithout being admitted himfelf 

i. 247 
Admiflion pf tenant by the curtefy i* 272 

Finc r r -^ i, 300 

pußom — Its nature and requifites - ü. 55 

T-how tried r- - ii. 56-9 

— taken ftriöly - - ü^ 59 

.— running with t^ land r ii. 65 

— ^xtinguifhpd y \. 363. ii. 8j^ 

See Defcent 
— for tenant for Jife to nanie hls fucceflbr i. 43-4> 

N, (*), 308, 311 
y^to le^fe, if lord refufe licei^ce • ii. nzo 

•— to deviie copyholds w^thout a furrender to will 

ii. 74, N.(iw) 
Cußomary Court. See Court* 
Cußamary Lands-^rrnot held ^* at the will of the lord" 

^— Devife of, muft bc executed accor^Ing to the 
ftatute pf Frauds r - i. ISI 


if^DE^J!; 237 


Page, 

l)amagi5 — on pUiht iii the nsiture of a writ ofdo^ver) 

, voL ii. 91, 188 

JDrf/— will lie for a fine ' - i. 321 

— forrcnt, ^6^/, tu 181, N, (i?), i8^-3 

Difeafance - - - h 116 

Demefnes^-^Vf\i2X ' - - f. 6 

Copyholds are demefne$ «^ i. 32' 

D^fant — ^Caftom as to - iL 57, bf^ 

See Cußom. 

Changc of, on a re-furrender >- i. tii 

Defcent of an equity, &r. • i. 120, 215 

An executory truft ihall be for the hiir at common 

law - - i, 215*16 

Defcent of the fee acquired by recovery of a te- 

nant in tail - i. X62, N. (/) 

— An occupant does not take by defcent i. 313 

Caftom as to defcent is extin£t on enfranchifement 

i. 368. ii. 65, 86 

X>^jir;f«^-— lies fof an herlot - ii. 162 

Dw^— Of an equity in copyholds i. 60, 124^ 2n 

Of an executory ortontingent Intereft i. 211 

Cuftom to devife copyholds withdut a furrender to 

will - - ii. 74, N. (ot) 

Devifc of copyholds how to be executed i. 1 29, ^c. 

-— of Cuftomary lands - i. 131 

Surrenderee may devife; without furrender i. 10^ 

But not an heir - i. 102^ 103-4 

See mil. 

Difpenfation of forfeiture - i. 34^ 

Who may difpeinfe r i. 34g. ii. 112 

Whai 


238 INDEX. 

WhatfhallbeadUpenlktion ' imI.'i. 351-2. ii. 178 

But there mutt be notice or there ihall be no diC' 

penfation - - i» 350 

What 2uäs may be difpenfed with i. 3S0-I 

JD/^^/i— cannot be properly of a copyhold i. 61 - 

ii. 77, 147 
Surrender to a difleifor of a manor i. 75 

— Admiflion by - - u 255 

But he cannot grant - - i. 28,.75 

— nor difpenfe with a forfeituxe i. 3S0# 

ii. !il^ 113 
— Plaint in naturc of - ii. 35 

Heriot on thedeath of tbe difleifee 9 ii* 146 

Dißrefs — for heriot - - / ii. 167 

' Xiot within the ftatute 7 Hen. v 1 1 1 * 

s c. 4» 21 Hen. viil. c. 19, 11 Geo. 11. c. 19. 

ii. 168, N. (y) 
•—for not doing fuit 1 - . ii. 177 

—for rent - - ii. 180, 182 

•—for corporal (er vice •* ii. 184 

Dö«;^r— Plaifit in the natttre of a writ of ii. 36, 

See Freebtncb^ 
Due-days - » ii. io6, 1S4. 


E, 


ijiStione cußodia^^AStion in the nature of, lies fpr a 

guardian by cuftom - ii. 109, N. (i6) 

Eje^fmcnt — By an heir before admittance i. 244,246 

And, after admitunce, a copyholdcr who took 

under a für render may lay his demife before i . 1 04 

A biihop 


Page 

A l>iib<3$) beijig loxd may mauitain ejqAla^t 

for wafte 4one during the vacancj^ of the fee 

... V(?/. i. 344-^ 

*— on a l^afe of a copyhöld - ii. 37 

flU^fisn-^Oi the lord'-s eleäion äs to heriots ii, 139, 

N. (*), 143 

Bnfranchifement — What - i. 362 

: HoweiFefted - - i. 36a, öfr^ 

. Modes of enfranchifement •* i. 365 

Rekafe of the lord * - i, ^66 

,Who majr enfranchife ;- i. 363 

The lor4 tenant for Ilfe^ dfc, c^not enfranchife 

abfolutely . - - i. 363 

Enfranchifement to tenant for life fliall be/or the 

benefit of thofe in remainder alfo u 364 

On enfranchiferaent the lands are fevered from tte 

manor *" ; - i« 367 

And therefore no fervices can be .referved to the 

lord who enfranchifes, - i, 36^7 

So the cufttmis which attached to the lands as copy- 

hold zrc gow - i' 368. ii. 66,. 86 

So of common •' . - *» 3^8 

Form of : enfrancjiifement ^ - i, 369 

Entails — Hiftory of - i. 147, £sft. 

, Of copyholds - i. 149, 153, isfir. 

, Of a truft - - i. 159 

Modes of deftroying an entall of copyholds 

i. 161, fsfcj 


Recovery -• 

i, 161, ^c. 180 

Fine 

ii. 39,-41 

Forfeiture and re-grant 

i. 175, ^c. 

Surrender 

u 178 

Grant of the freehold 

J ib. 

•^Of thcregaleftate 

*: \^^, i 179 


Prcfwnp- 


/' 
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Fagi 
Prcfumptiort . - «-^ W. i. I8af 

Relief in eqoity - fr l8i 

Leafe of teiiant intail, by licence ü. i^O 

B» provißoni viri not within ftatutc Ä«. vii. 

i. i8s, N. (^). ii. ^9^ 
An equitable entail not docked by de vife only 

i. 124 i^ 

• If a ten^t in tA\ enter mto a contts^ for fale of 

bis copyhold, and die without barring h, bis iiTue 

(ball noti)e decretd to convey i. 146 

Entry* — ^Heir, ofytdon takihg by tfft öf la^, may 

enter before admittance J* i. 244, 247 

But not a furrenderee - L 248 

Entry by the lord for a forfciture muft be wi Ain 

aoyears (^.) - }. 345, N.f^) 

Efuity^n copyholds^^höw transferred i. 53, and 

N. (^), 60, 124, 131, 210, 2x1. 
Is not the fubje£l of a furrcnder i. loi 

Nor can it bc forfeited - t. 101,336-7 

Equitable entail • i. 159, 179, isfc. 

>M-Recovery - - r. 180 

^ Eqüity of redemption, releafe of i, 12Ö 


*— Defcent of - 

SrröT'^ln a cuftomary-court, how rcdreffed^ 
J^Ä/Ä^-— Grant of efcheatcd lands by copy 

*— by what lord thgr may be granted 

Efcheat not fubjedl to a truft 

•— fübje£i to dower or freebench 
— to leafe by licenefc, 


I. 120, 215 

ii. 38 
i. 36 

l. 38 
i. 216 

ii. 85 

ii. X14 


•w^ 


to extinguiflnnent of cuftom on efcheat, 
• ■ ii. ^J, 86, N. (z) 

■ -ofheriot, iu 160.2 


Copyhblds, immediately ontheirefcheating, becoaie 
txtinguiflxcd - - i. 360-1 


INDEX. - ' 241 

Page 

Eß'tgn- - - vol. ii. 33, 177 

Eßoppel—Pi. flirrender fliall not operate as an eftoppel 

r 

i. 6p, N. (/), 210-1 1 
Court^rrolls no eftoppel - ' i. 89. ii/4S 

ßßovers — See Botes. 
Eßray-^Trover lies fbr an eftray before fcizure 

ii. 162, N. (2;) 

Evidence — Court-rolls - i, 306. ii. ,46 

— of a fine - . - 1. 306 

-— of a cuftom \ - - ii. 57-9 

Executory Interefi — of copyholds" — ^how created j 

i. 198, (ffr. 210 

-^how transferfed - i. 210-11 

— Truft, how conftrued * 1. 215 

Ex gravi quer ela - - >• 130 

Extent-^li a copyhold efcheat, a'hd the lord grant, 

and then an extent be ifl'ued, the copyhold (hall 

not be fubjeft to it - i» 45 

But if the copyhold be extended before grant made, 

it'§ demifable propcrty will be deftroyed 1. 46 

Leafe by licence extendibie - i. 301 

Exiinguijhment — what fliall be 1. 54, 90, 354, is'c, - 

ii. 86, 

' How efFefted - i, 354, £5fr. 359 

Of extinguifliment by furrender - i« 73 

By furrender to a difleifor of the manor i- 75 

By grant of the freehold the copyhold^ though en- 

tailed, fliall be extinguiflied i, 178, 355 

But a remainder fliall not be extinguiflied by the zA 

of the tenant for life - i. 357 

Copyhold on extinguifliment felis into the manor, 

lind fliall foUow it in it'sdefcent, ^c. i. 38, 75,- 

93, 360. ii. Sh ^^' 8^ 
See Cuftom. 
VQL. 11/ R Fairf 
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F. 

Page 

Fairs — not grantable by copy . • voL i. 32 

Falje Judgment — does not lie on the decifion of the 
cuftomary-court ♦ ii. 25, 38 

Fealty — Örigin, ^c. of - i. 263 

Form of the oath - ' - i. 265 

Not to be fworn by attorpey i. 258, 264 

Quaker relievcd in equity as to the oath i. 258, 353 
Sworn in refpedl of the particular tenements 

i. 267, 290 

Fee conditional - i. 148, Ö^r, 160 

— of copyholds - i. 154, i^c, 

Fee upon afee — ^not allowed in a futrender of copyholds 

i. 198, fcf<. 
— though it may be in a will of them i. 210 

Feme covert — furrender by - i. 63, 77, 78 

— ^To the ufe of her will - i. 125 

Fealty - - - i. 265 

Cannot make, but may be an attjorney 1. 65-6 

Shall not forfeit for non-admittance, ^c. \. 234, i^c. 

338 
Fine - . • i\ 219, 320 

The lord cannot grant to his wife - >• 31 

But a copyh^lder may furrender to the ufe of his 

wife - - - - i. 65 

See Hufiand and Wife. 

Feuda - - - i. 23 

Feudal Syftem — It's origin and progrefs i. 2, £sfr. 

Feudum Novum ^ . - - - i. 14S 

Fine — Defined - - i. 286 

Divifionof • . . i. 285 

Is 


INDEX. . 2J3 

Page ' 
Is a confeqtience of-admittance voL u 262-3, ^^^j 

303t> 314 

AXid therefare admitt^nce cannot be refufed tili the 

fine be paid - - i. 263, 287 

Nor need the fine be tendered^ tili admittance be 

adlually made' ' - 1« - i. 287 

Is payable only by cuftom - i. 286 

On licence to alicn i. 285, 287, N. {;c) 322 

Diie on change of the lord • ' i. 285 

^-of the tenant - - i. 286,293 

As to a perfoii having an authority only i. 294 


V 


Bailiff 

- - / 

i. 295 

Bankrupt 

- 

i. ibid^ 

Cifluy qUi trttß ^ ' 


i. 293 

^Common (tenant in) 

• 
1. 

299,312 

/ Coparcener - , 


i. 298- 

Covenahtee • 

• ^ 

i. 294 

Curtefy (tenant by) 

- 

i. 300 

Diffeifee 

■• 

i. 292 

Equity of redemptron . 

- 

i. 294 

Executor 

- 

i. 301 

Feme covert 

• 
1. 

3i9> 320 

Freebench - 

- 

i. 299 

Guardian 


272, 295 

Heir- - 

• 

1. 

286, 302 

Huihand of a ferne ttrmor • 

j 

i. 300 

Infant 

• 

1. 

3i9> 32p 

Joint-tenant 

• 

298, 312 

Leffee with licence 

- 

i. 3Ö1 

Life (tenant iov) 


i. 3" 

— ^everal lives 


i. 312 

* Occupant 

• 

302, 313 

Particular tenant 

«■ 

i. 296 

Rccoveror 

-. 

i. 304 
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Rcleafec - - voL i. 292^ 295 

Remainder man * - i. 296, Wc. 311 

*— His heir or grantee - i. 297, ts^r . 

Reverfioner ^ - i. 298 

*— His heir or grantle - ^ - ibid. 

Surrenderor taking a new eftate i. 288, ^c. 

A perfon taking on a furrender by a particular te- 

nant and remainder man ^, - i. 30 j * 

^ — ^by coparceners - !• ibid, 

*--.by joint-tenants and tenants in common i. 304 

/ A perfon continuing the fame eftate i, 292 

\/ What lord may daim'iines - i. 285 

*— If not paid they belong to his executors i. 321 

Fine certain - - i. 305 

* — uncertain - - i. 306 

Höw proved whether certain or uncertain i. ibid. 

\, How afleffed - i. 307, 314, 316 

Several tenements muft pay feveral fines i. 303,316 

When reftrifted and when not - '1. 308 

— According to the improved annual value i. 3 16 

Reafonable, and how fhown to be fo i. 307, & N.(r) 

' Apportioned , - i. 296, 312, 313 

When a fine is to be paid - *• 3^7 

Where - - - i, ibid. 

Demand - - i. 318 

Refufal . -. 1. 307, 314-15 

Tender - - i. 287, 317 

How recovered - - i. 319, Ö^f. 

Fines — Of levying fines in a cuftomary-court ii. 39' 

Forfeiture — ^Nature of - - i. 324-5 

The caufe of forfeiture muft be a wrongful a6l 

i. 325. ii. 112 

What fhall be the caufe of forfeiture - i. ibid. 

Crime; trcafon or fclony - i. 325,34.8 

' — Outlawry 
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Alienation ;— as to bargain or 
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i. 327 
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i. 328 
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i. 326-7 

^Fine 
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— Leafe 
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i. 326,328 

•—Recovery 
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i. 329 

—Surrender in court 


i.. 328 
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Refufal of fervices !•• 329, ö^r. ii. ^77, j8o, J84 
Non-admittance i. 234, 237, 330. ii, 965 Ö'r. 
Nonrpayment of fine i, 3155317-18,330-1 

Wafte . - i. 331 > 333 

Tearing, Üfr. rolls - i. 333 

What fhall be forfeited ; — wafte, £sf^. in one tene- 

ment, that onlylhall be forfeited - i: 334 
But if in part of one tenement, the whole of that 

tenement (hall bc forfeited - i. 335 

— In particular eftate, fliall be no forfeiture of the 

remainder or reverfion . i. 194, 237, 336 

Leafe by licence fhall be forfeited by the aäs of the 

leflee, büt not by thofe of the leflbr i. 336 

So, the eftate of the copyholder (hall not be for« 

feited by thie adls of flie leffee ^ i. 336 

Who may forfeit and who not*»— A perfon wrong- 

fully admitted 
— Coparceners ^ 

Feme covert 
Gua.rdian 

Huftand ' ^ 

Infant v ,- . 

Joint-tenant 
LeiTee 
Particular tenant, Remainder man, and reverfioner 

i. 194. ^37» 336 
R 3 Surrenderce 
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Surrenderee • ^ vol.u \ox 

Who fhall take advantagc of a forfciture — The lord 

and not the king - - i. 340 

Not the copyholder in rcm^inder i. 19S, 197, 341 

Dominus pro tempore -^ i- 34^ 

Heir - - j- 344 

^^Coparceners - - i« 345 

Alienee, ÖTf .* , * i- 344 

Lord in remainder - •. 1. 343 

\ Biflibp, for aßs done during the vacancy of the fee 

' i. .344-5 
Grantee of the freehold - ^ i. 3^-^ 

How to bc taken advantage of r 5-345 

The lord muft pro ve the caufe of forfeture • i. 349 
. Forfciture not favoured ^ i. il^i^f 

Jlelief in equity r - i. 352 

Qn forfciture, the copyhold becomes extinguiöied 

i. 360 

See Difpenfation, 

Farfeitureandre-grant^-^hsirof^^ntSLil i. 175 

Entry of, on the roll ? ' •?' i. 176 

. , Furmedon^ .- r ; r? i. 156, 158 

Plaint in the nature of r - ü. 35 

.The count muft bc on the gift of the copyholder, 

and not on that of the lord - - ' ii, 36 

If erroneous judgment be given, relief m^y be had 

in equity r ' r • r-- ü. 3^ 

Freebench — Whät - - r ii. 68 

Claimable pnly by ipecial cuftom - . ii. 72 

How it differ$ from dower f t the comnaonJaw 

ii. 73 
Does not attach tili the death of the hufband ii, ib. 

How it may be defc»te4 - ü' 74 

Nq freebench. ofa truft •? ü. 79 

. ^ But 
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But the widow taking her freebench, fliall take it 
fubjeft to a truft * - vol, ii. 82 

Claimable againft the lord on efcheat ii. 85 

— <jrantce of the freehold - ii. ib. 

— -Where the hufband was not admitted ii. 245 
—In Cafe furrenderor or furrenderee die before ad- 
ihittance - i. I03, 105. ii. 76 

Whole or part of the lands - . ii. 87 / 

*' — Of therent - - ii. 'ib. 

For life, widowhood, ^c, - ii. ib. 

•— Is a continuation of the hufband's cftate ii. 89 
AiEgnment - ii. 36, N. {g) 90-1 

Admittance - - i. 272 

Fine - - i, 299 

When fhe widow may or may not enter before ad- 
mittance •• - - ii. 89, 90 
Of whom the widow Ihall hold ii. 137, 152-3 
She fhan do fuit - - - ii. 175 
Freehold — Of premiies held by copy is in the lord 

i. 44, 61, 193 

Grant of the freehold of eftates by copy i. 1 8 

Sejs Extinguißment and Enfranchifement, 

Ftee^fuiters - • , i« 8, 9 

.Not fworn between party and party without cut. 

t0m - — - u 10 
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1. 26 
Peputy ftcward • ^ i. 29 

Diflcifor n - - i. 28, 75 

Powreft ' , - - '• ?S> ^8 

Ecclpfiaftic - - i. 26 

' Felon - - - i, 27 

Grantee of the freehold of all the copyholds in a 
manor - - i. 18 ii. 8 

— Oföw - - * - i. 20 

Guardian w - - i. 25 

Huiband and wife - ^ i. 26 

Ideot - r - i. 24 

Inhnt T ^ r i* <^* 

Jointrtenant r - i. 26 

Lunatic ^ - • i. 24 

Outlaw - ^ - i. 24, 27 
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Grant out of court - i. 30 
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Form of a grant 
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ii. 99 

11. 100 
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— without 

ii. ib, . 
ii, lOi 

— under the ftat. 12 Car, IL 

ii. 102, 196 

— underthe ftat. 9 Geo. cap, 29. 

i- 234,319^320. 

Duties and power of 
Appointment of 
Forfeiture of wardfhip, 
. Revocation of 

ii. 102^ 
ii. 105 
ii. 109 
ii. 107 
- • ' ii. 108 

Guardian (hall not be admitted 

i. 272 

— fhall not fit on the homage 

- ii., 106-8 
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gurrender by - . • e- i* 74 
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— after furrenderor's death - j. ixß 
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jF/mö/— Nature of * - 11. 126 

Derivation of the term - ii. 127 
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Military - ii. 126, 138-9 

V'illem - - ii. 128, 138, 19^9 

Cuftom 
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— «rbeftbeaft - - ii. 143 
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- ^on the dcath bf a tenant in feerfimple ii. I34» 

I4S, 157 
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Oßujquetruß - - "• ^S^ 

Common (tenant in) -^ * i>: ^49 
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Curtefy (tenant by) - ä- I37» '5^ 

Diffeifee - - "• H6 

Dowrefs - - ii. I37> '5^ 
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Hufband iathe right of his wife ^ ü- ilfid. 

InUreJfe termini - "• ^50 

Joint-tenant -r -r u. 147 

ilifc/«<? - - - ii. 14^ 

Parcener - - ii. 148 

Particular tenant ' » •» i^* ^49 

Partial intereft (tqnant of) created by z& of law 

ii. 134-138» 156-8 
/Rcmaiijder-man - "• '49 

Jleverfioncr - - ii. I49^ iS* 

r Sole 
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Sole tenant - - väl* iL 148 

Stratiger ^- - ii. 140 

Surrenderor , •• -^ ii. 147 

Widow - ^ • - ii. 137, 152 

On alienation ^. - ii. 133, 155 

»w-of a particular intereft - ii. 156-8 

i^-of part af th^ lands - ü. 159 

Multiplication of * 41.^ 159 

Several tenements ^ • ii. 155 

Extinftion of-^ % - - ii. 160, 162 
The proj^rty in tbe beaft or good becomes imme- / 

diately vefted in the lard on the death or aliena^ 

• tion of the tenant - ii. 162 

Who may, therefore, feize it - ii. ibid, 

.— -or bring bis aöion ^ ii. ibid,^ 
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. — or file bis bijl for adifeovery ii, 162, N. {h) 

-— or diftrain - - ii-. 167 / 

Alienation by the tenant of bis cb^ttels to defraud 


the lord ofTiis heriot 

ii. 141, ib% 

Homag^ — and Homagers 

i. 10, ri, 273 

Curtefy (tenant by) 

\. 273. ii. 71, 137 

peme Cover t r- . 

i. 273 

Feiiie fole 

i. 275 

Guardian 

ii. 106 
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i. 246. ii. 176 

Hufband r- 

X - - »• 273 

Villein -* 1- 

i. II ii. 4 — 6 

Widow 

i, 274-s. ii. 69 

-T-fhall be madC) b]ut once 

r i. 267 

Honour 

i. 7 

Hufland and Wiferr^GxdLXit by 

i. 26 

• 

Surrender 

r i. 63 

• Admittance 

i. 265,272 

Fine - r 

i. 30Q 
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Forfeiture 
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Surrender by hufband alone no difcontinuance of the 

wife's eftate - - i, 6S, 99 

Hufband cannot grant to his wife *- i* 3^ 

But naiay furrender to her ufe - i. 65 

He cannot make an attorney to furrender the wife's 

lands - - - i. 66 

He fhall do the fervices - i. 273. ii. 107 
Seifin in right of marriage i. 272, &f f . 300, 

ii. 107, 151.2 
If ferne feigniorefs marry a copyholder, the copy- 

hold fhall be fufpended ' - i. 358, 359 
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Implicattön — ^In a furrender «^ i. 115 

Admiflion by - - i. loi, 268 

Surrender by '- - i. 58 

Inclofure — Forfeiture by reafon of • i. 333 

IndiSiment — By the Copyholder, ofi the entry of the 
Iqrd - » - i- 45 

Infq^t — Ädmittance of - - i. 234, 272; ii. 102 
Fine « - . i. 319, 320 

Forfeifure by - i. 234, 337. ii. 98. 

— ^Grant - - i. 24 

—Surrender - - i» 63, & N. (/») 

Cannot make an attorney - i. 65-6 

— -except as to admiiEon - i. 234-5 

Shall not do fuit - ii. 175 

Infant en venire fa mere — Defcent to, of Borpugh- 
Englifli lands ... ü. 64 

InjunSfion^^ 
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Injunlfion — By lord in remaipder tq ftay the felling of 
timberj undet the licence of the particular lord 

voL 11. 114 

Inveßiture — Origin of the term - i. a6o 

yoinUtenants — How created -' i. iio 

Admiffion of - i. 272, 277 

Fine - - ^ i. 298, 304 

Forfeiturc by - ' - i. 340 

Grant - - - i. 26 

Partition - - ii. 194, N. {e) 

Releafe - - - K 61 

Suit - / ^ "• ^79 

Surrender . - - i. 61, 65, 126 

If one joint-tenant. of a copyhold purchafe the ma- 

nor, it fliali be an extinguiOiment of the whole 

i. 356 
Jointure-^Oi copyhold lands - "^ ii. 78, 194 

Jußice — ^Adminiftration of, under the feudaL kws, 

i. 1—8 

See Courts. 
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King— Th^ reptefentative of fociety i* 4. ii. i, 197 
Cannot be a copyholder - i. 31. ii. 176 

L. 

» 

Le'afe — for years of a copyhold by licence i, 242-3, 

301. ii. 37, 113, 12.J, 122 

—for a year before adrtiittance i. 244, 247 

Leafe as a caufe of forfeiture' i. 326.7, 336, 338-9 

See Licence. ' / 

Leet-^ " ' ' - ii. 3' 
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Lianci to aliene^^ • vol. i. 287, N. (x) 322 
' — todemife ^ ^ i. 3^^- "• ^^^ 

What lord may grant a Hcence - ii. 1 1 1 

..^eward - - ii. Ii7,& N. («; 

— bn condrtion - - - ü- '^9 

— gränted to a tenant in tail to leafe ' ii. 120 

Forms of licence -- - ii. 121 

Life^ tenant for — ^Cuftom to nairife his fucceflbr 

i. 43. N. (Ä) 
— on^pajrment of a certain fine ' i. 3^^) 3^^ 

Limitation — Plaints within the ftatutes of ii. 37 

But not an aftion for a fine - i. 3^^ 

Lord — The reprefentative of his clan i. 4. ii. I, 197 
Holding in capite - - i. 6 

Mefne - - - . i. ib, 

Poffefled of the judicial and military power i. 8 

ii. I. ^c. 
— and may hold his own cuftomary-court ii. 22 
— -in which he is judge - i. 11,249. ii. 23 
—and chancellor - i. 90. ii. 24 
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— nor be adinitted - - i. 280 

What lord may admit - i. 254-5 

i ■ may grant - i. 24, 28 

■ . may takc a furrender - i. 67, 74 

i ij may difpence i. 349, 350. H. 112, 113 
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Manor — ^Origin of . i- i* 5, ^c. ii. 197-8 

Etymology of the tcrm - - i. 7 
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Muft have a court and fuitors . - vtl. i. 8 

Manor in reputation and in grois ^ * i. 21, 22 

Creation of - - * i, 12 

Wbether it can be granted by copy ^ - i. 32 

Divifionof-manors - - i. 16, 21 

Separation of the cuftomary part from the free i. 18 

Sufpenfion of a manor - - i. 21 

Deftrudion of - - K ih. 

Manorhood"^, * - 1. 8, N. (/) 

Marl — ^Copyholder may dig for marl without a fpecial 

cuftom - - i. 333 

Adeßiß Lords — - - - i. 6 

Jidines — ^Copyholder cannot dig for mines without a 

fpecial cuftom - - - i. 333 

Minute-Book — - - ii. 30, 43 

Monßraverunt^'^ - * ii.. 178 

MooU'Hill — \ - - - ii. II 

Mortdauncefter'T^VhXnt in the nature of ii. 35, 36, 

Mortgage — Of-copyholds - i- iib^^c. ^ 

Mortmain — Copyholds within the ftatute of ii^ 192 

^unera — - - ' - i. 23 

MuU'HilU-^ ' • - - ii. XI 
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Night — Court held in the - •" * ii. 21 

NotUe-^Oi hol^ing a court • " ii. 28 

* 

Navd Dijfeifin— . - - ii. 35 

O 
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0/7/Ä— Of fealty - - t i. 265 

— of the homage to prrfent, ^c. ^ ii. 33 

Quaker 
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Quaker relieved in cafe of his refufal to take thc 

oath ^ - vok i. 353. ii. 34, N. (^/) 

Occupant — Of copyholds ' - .i. 302-3. ii. 196 

Fine on admiffion of - *• 3^3 
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Palace-^ - - - ii. 18 

Parceners — Of their Holding courts - ii. 6 

See Coparceners, 
Pardon — The kitig's pardpn for felony does not purge 

the forfeiture as to the lord - i. 348 

Parling^Hllls^^ - - ii. 11 

Parol — Will of copyholds by - i. 130 

{yr^Partition — By copyholders - ^ ii. 194, N. (e) 
Peers — Trial by - - - i. 9. ii. 5 

Per — in the Per - - ii. 36 

Petition — To the lord as chancellor ii. 24, 48 

Place — Manor-houfe fo called - ii. 18 

P/^mf*— Copyholder muft fue iii the cuftomary-court 

ty plaint - - - ii. 34 

Tenant to the plaint i. 162, 169, 193, 209, 246 

Porch — Church-porch, plaints heard and deterniined 

in - - ii. 16, & N. {g) 

Porte — Ple% de la Porte - ' ii. 15, 16 

P^Jßffio fratris — The entry of the copyholder fhall 

caufe a poßijjio fratris' in the lord ^ i. 45 

— -Of a copyhold befoffe admiffio(i - 1. 244 

Poß — Plaint in the nature of a writ of entry in the poß 

- - ii. 36, N. {g) 

Prefcription — For an heriot - ii. 134 

Prefentment — Ofafurrender • i- 79 

Of forfeiture, iäc. • i. 346. ii. 42,^ 
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Prinier feißn^:^ - > vol. i. 232 

Proclamation-^Yox the heir to claipi i. 231, ^c. 

". 43 

■^Surrenderec - - i* 237 

How made -* - 1. 236. ii. 42 

When of neceflity - ' - i. ibid, 

When not « - i. 239 

Not to bind infantSj Ö*^. - i. 234, öTr . ii. 98 

i^a/?yf^r-i-Reliev6d in cafe of aft öätK i. 266, 353. 

ii. 34> N. {d) 
^uia EmptoreiStSLt. of - - i. 12 

Did not extend to tenarits in capite - i, ib. 

Nor to the king as to länds held of him üt de corona 

i. 14 

j^ltt, if held ut de honore - 1. ib, 

Is confined to alienatiöns in fee-fimple ^^ '3 

Might have been difpenfed with - i. 14 

^oufquc'-Stxzxxtt quoufqUe ^ - i. 234. ii. ^7 

R. ' » 

iJ<?^öwr)M-Abär of anentail of cöpyhölds 1. 159,16 t- 
Manner of fuffering it - - i. 162 
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How reverfed - i. 162, N. (/) 

Cuftom to rcftrain a recovery not gdod - i. ib. 
Recovery in value - i. 167, N. (/) 

Equitable recovery -^ - i. 180 
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Recovery in the manor court by tenant for life no 
forfeiture - - 1. 329 
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i. 105 

Releafe — Of right by a copy holder - i. 61 

^ Qf condition - - i. 61, 120 

Equity of redemption "" - i. 120 

Executory intereft, ^c, - i. 212 

Releafe — Enfranchifement by ' - i. 366 

Relief--^ - - - i. 231 

DifFered from the heriot - ii. 128 

Relinquifloment. See Extinguißment* 

Remainder-^M^y be limited of copyholds i. 192 

Contingent - i, 192, {«fr. 210, ö*r. 

How tobe limited - i. 197, 341, 34a 

When to fall into pofleffion i. 197, 341-2, 358 

Admiffion to . - i. 196, 276, 296 

Eine - - i, 296-8 

Surrender - - - i. 58 

Contingent, how transferred - i. 210-12 

Not extinguiflied by the a£ls of the particular t&, 

nant - - . i. 357-8 

Grant in - - i. 37, 47 

Defcent of, in copyhold land - ü- 63 

Reats>-^li ot grantable by copy -' i. 32, 62 

Nor can they be furrendered - i. 62 

Defcent of,*when ifluing out of copyhold ii. 63 

See Freebench. 

Kpntsofaßze - * ii. i5i 

How recoverable by the lord - ii. i8a 

Requifttiofi — To hold a court • - ii. 20 

Reverßort'-'Oi copyhold land, defcent of ii* 63 

—Grant in - - i. 37, 39, 47 

A revcrfion is the old eftate - i. 58, 59 

Admittance 
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i. 287-8 

Surrender - 

° ^ 


i. 58 

ilevacation^^Of wardfliip 

\ * 

r« 
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i. 65 
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copyholdcr 

- 

i. 61 

-.— by the lord 
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i. 366 

ÄöÄ-^Non-entry in 

- 
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— loft 
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— may be amended - i. 89. ,ii.. 45 

Infpedlion and prodüäion of - * ii. 45 

Evidence^ prima f acte - ii« 47 

s^-but are no eftoppel ^ * . i. 89, 90. ii. 45 ^ 
Tearingorforgingthem, acaufeofforfciture i. 333i 

, "• 47 

Runemede — Origin of the nam« ii> I2, & N. (»} 

s. 

^eiftn-^primer * *." ^i. 232. ii. 96 

Given to the copyholder * i. 259-60 

By the rod, t^c, ^ *. i. 260 

Seixüre-^Of an heriot - ii. 162, Cffr* 

Sequelsinright*^ - - i.^ 109 

Senjices'''^V illem - - i. 6 

Corporal - - * iL 184 

Grant and extinguifliment of - i. 21-2 

Refervation 'of in a grant - i. 48, 281^2 

None can be referved on an enfraHchifemei>t i. 367 

See Forfeiture-^Heriot^^Rent-^Suit^ per tot* 

Sibi & Suis---- - - ' i. 109 

S/^/K/^j— Of their application to copyholds ii. 185 
Magna Carta - - i. 9, N. {mj 

S 2 ~of 
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—^{ Mertott - vaL ü. 91, 106, 18^8-9 

De Donis *• i. 147, l^c. 152, £sfr. 

^ia emptores - -^ i. 12 

De prerogativa regis - - i. tb» 

34£Äf. III. C. 15. - r i. ib. 

7 ü/ir«. vill. r. 4. * ii. 1Ö8, N. (;f) 
21 /£?«/ VIII. f. 19. - ii. 168, N. {y) 
Of ufes - i. 100, 185, N. {x) 328 
32 Hen, VIII. c. 2. - ii. loö, 188-9 

' c, 28* - ii. 36, 189, 194 

■ ■ c. 34, - i. 120 

; — c. 37. - ii. 182, 19s 

Of wills - - i. 122, 130 

13 Eliz. c. 5. - - ii. 169 

' Of limitations - i. 321, 345, N. {0) ii. 37 

12 Car, II. c. 24. - - ii. 103 

8 Jnn. c. 14. fec. 6, 7. - ii. 168 

9 Geo. c. 29. i. 66, N. (/) 234, 265, 319, 

320, ii. 102 

4 Geo, II. c. 28. / 5. - - ii. 181-2 

II Geo, II. c. 19. - ii. 168, H. (;f) 

SfiE further - - ii. 189, ^c, 

Steward — How retained - i. 29, 63, 77. ii. 25 
Jointrftewards - - ii. 27 

Admijflion by - i. 249, 252, 255-6. ii. 26 
Grant - - i, 29, 30. ii. 26 

. Liience - - ii. II7,&N. ((?) 

Surrender - - . i. 63, 77 

May take the examination of 2l ferne covert u ib. 
ünder-fteward - i. 29, 30. ii. 28 

His fubftitute - i. 29. ii. 28 

Stile — Of Che Court - - ii. 30 > 

Suit of Court-^ - i. 8. ii. 4, l^c. 

Wholhäll do fuit in the cuftomary-court ii. 4, 173 

Coparceners 
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i/ Coparceners 

vol. ii. 178-9 

Common (tenants in) 

ii. 178-9 

Corporation 

ii. 176 

Curtefy (tcnant by) 

i. 273. iL 71, 175 

Dowrefs 

i. 273. ii. 69, 175 

Femefole - i. 275, 

N. {m). ii. 69, 174 

Heir, before admittance. 

i. 246. ii, 176 

Hufband 

i. 273. ii. 107, 175 

Infant 

ii. 175 

Joint-tenant 

- . ii. 178-9 

King (tbe) 

i. 31. ii. 176 

Leflee, by licence. 

ii. 174 

Particular tenant 

* 

ii. 173 

But not by attorney 

ii. 106, 177 

Nor guardian 

ii. 106 

Amerciament for denial of fuit - ii. 177 

Diftrefs 

ii. 177 

Forfeiture 

i- 330- "• 28, 177 

Compounding of 

ii. 178 

See Courts. 

\ 

5«//^rj— called 

"• 33 

Surrender-^'Nd.tave of 

i. 42, 50, 99 

Defined 

i. 53 

Howmade ' 

-' • i. 52 

Ehtry of 

i. ib. 

Who may take a furrendeiv-BaililF i. 68, 77 

Deputy fteward 

'• 63, 77 

His fubftitute 

i. 77 

Diffeifor 

i. 75 

Lord 

i. 67, 74 

Steward • - 

i. 63, 67, 76 

Tenants 

i. 63, 68, 78, 245 
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1. 
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• 

4. 

I99> 

^c. 


• 

' 1. 

65 


• 

I, 

31 

» 

i. 

92 


• 

u 

77 
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— To whofe ufe it may be made or not 

Corporation ^ vol. i. 31, 242 

Hufband or wife 

Infant en vßntrefa mere «r 

Jointrten^nt - - 

The king - 

The lord - -^ 

The fteward 

To fuch ufe as the lord or /. 5, (hall name 

i. 107, & N. (/) 
To the ufe crf a will, See Surrender to Will^ 
No ufe expreffed r i. 92, log 

Refulting -- - i, 95 

Part undifpofed of - i. 95, 17,% 

Who may furrender - i. 62, Csfr, 

What may be furrendered änd what may not 

i. 58, 60. 
Suirrender by attomey - ,- i. 65, üfc. 71, 78 
Surrender in Court ^ - i- 73 

Out of Court " r i. 7'4, 76, 77 

Cehified r r 4. 8 t 

Prefented - -r i. 79, Ö*r, 

Surrender how conftrued i. 99, 108, 109, H2 

Tö J, genelally, he fhall takq an eftate foF üfe 

i. na 

Limitation, by what words - i. 108 

Defcription of furrenderee - i. 106 

Repugnant claufe ^ - ? i. 115 

Whether it can operate /«yirfttra i. 115, 197 

I — rOr dn condition - r !• 116 

^ Paifös no eftate to the lord - i. 94. 

Nor fhall it pafs more than will fatisfy the ufes 

declared - r^ u ib. 

Nor 
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Nor fcall it operate by wrong vol. u 52, 98, 99 
Nor as an -eftoppel i. 60, N. (^), 210-11 

Surrender by implication - i. 58 

Implication in a furrender v- i. 115 

Surrenderee is in by the furrenderor i, 90, 106, 283 
What he may do before admittance i. 59, 60, 

100, lOI 
- ^ i. 103 
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1. 99, III 


Dying before admittance 

Does not take ftriftly as ceftuy que ufe 

200, 201 

Surrenderor continues tenant to the lord tili tke 

admittance of the furrenderee i. 60, 86, 94, 100 


Surrender to will 

i. 121 

. Cuftom to reftrain it, not gpod i- 

i. ib. 

When neceflary or not i. 121, 

211, 2\S 

After purchafed larids fliall not pafs 

i. 126 

Acceflion of the legal fee 

u 124 

Supplied, or not, in whofe ^vour . 


Brother 

i.' 138 

Child , 

i- ^33 

Coufin * ^ 

i- 139 

Creditors - . - 

i. ib^ 

Grandchild - - ' 

i. 136 

Natural child 

i. 138 



Nephew 

i- 139 

Volunteers ^ ■»■ ^ 

1. ib. 

Wife 

i. 138 

Supplied as to a limited intereft' t 

i. ' 140 

, As to remainders - -?• 

i. 141 


By reafon of incapacity in the teftator to furrender 

i. HZ 
Heir put to ele<9:ion . - i. 142 

gurrender Prefumed ^ i. 144 

S 4 Againft 


V 


\ 
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P^g^ 

' Againft whom fupplied 

vol. i. ' 144—146 

See JVilL 


Sufpenßon — of a manor 

i. 21 

Of the copyhold r 

i. 358 


T. 


JT^/V— (Tcnant in) Icafe of, J)y licence, ii. I2q 

See Entails, 
genant s-SvLXKrAtt into the hands of i. 63, 68, 

78, 245 

Tender — Of Fitie - \. 287, 317 

Tenuresr—tM capite — See Capite^ tenants in. 

A perfon cannpt be both tenant and lord i. 30, 280 

Donee in tail or for life of frcehold fhall hold of 

thedonororgrantor i. 155. ii. 135-6,150, 

?53> 156 
^lit. of copyholds i. 155, ii. 153, 173-4 

DifFerence as to tenure between aös of law and afts 

of the partjr - ^ - ü, 136. 

Of whom the widow taking her dower or free- 

bench fhall hold r ii, 137, 152-3 

Tenant by the curtefy - ii. '^137 

Tenure changed by releafe - i. 366-7 

Surrenderor continues tenant to the lord tili the 

admiflion of the furrcnderee 1. 60-2, loi 

Difleifee - - i. 61-z 

See Enfranchifement 2Lnd Extinguißment, 
.Timber — Copyholder cannot feil timber without a 

^ecial cuftonij except for botes i. 33z 

Licence 


INDEX. 
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Licence to f^ll; fee ii. eh. v. 

Fortn of • - - voh ii. 123 

97/Ä^j— Grantable by copy * i, 33 

^refpafs — By copyholder againft the lord fpr wrong- 

ful entry - - . i« 45 

By a furrenderor for non-admiffion of hi$ furren- 

deree - - i. 241 

3y the itenant againft the lord for feizing a beafi: 

when no heriot is due - ii. 167 

?V/<7/— By battle - - i. 9 

By peers - - i. ib. 

Tröwr— Lord may bring trover for an heriot efloigned 

ii. j62 
3o it lies for an eftray before fbizure 

/ ii. 162, N.((7) 

So the tenant may bring trover if the lord feize 

when no herjiot is due ^, ii. 167 

?ra//T-Copyholds fubjeft to trufts i. 159, 212, 

ii. 82 — S 
Defcent of - - ii. 62 

Not fubje<ä to freebench ^ ii. 79 

.^/iW ai tocurtefy - * ii. 80 

Comnienfurate with the legal eftate ii. 84 

Declaration of truft -. ' i. 184, 186, 213 

i. 213 

i. 214 
i. ib. 

1. 215 
i. ib. 
U ib. 

i. 159 

i. 216. 
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—In cafe of a charity ^ 

Implied. t •? 

Rebutted r r- 

Refulting 

Of an eftate four autre vie -t 

Executed and executory «- 

Truft of a copyhold entailed 

Lord taking by efcheat, not fubie£i; to truft 


Adml/^ 
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Admiffion of a truftec voL i. 270, 293 

Finc r - i« ^93 


ü.andV. 

Facation — Of a furrender • ^ i. 117, tsT^. 

Filleinage - i. 6, ll, 90, 130 

Underwood — ^Grantable by copy - i« 33 

tj^— Surrenderee does not take ftri<9tly as cefiuy ^que 
ufe - ü 99, III, 200, 201 

Copyholds are not within the ftatute of ufes 

i, 100, 185, N. (at), 328 


W, 


Wafte — As the caufe of forfeiture ^ i. loi, and 

N. {0), 331, 338, 339, 340, 343i 344, iSh 35^ 

Jf^afte^lands ' , " .' " i* ^ 

Whether grantable by copy -p i* 33 

Will — Of copyholds operates as^ the execution of a 

power - i. 128, 131. (See i. 99.) 

And therefore if the appointee die before the tcfta- 

tor the devife will lapfc - i, 129 

It cännot operate on what is not furrendered i. 126 

Nor on after purchafed lands - i. 126-7 

Republicatipn - - i. 127 

Will made prcvioufly to furrender i. 128 

Not within the ftatutcs oif wiils i. 122, 130 

I What 


INDEX. - 267 



Page 

What fufficjent to pafs a cöpyhold 

voU i. 129 

Unattefted 

i. ih 

By parol rr • 

i. 130 

Will of cuftomary lands 

i. 131 

Of an equity 

i. 131, 211 

General devife including copyholds 

i. 13z 

See Surrender to will. 
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Ofafurrender *• - W. i. Sit 

i— on its being ccrtified by two tenants who took it 
out of court * - ibid, 

— that mortgage^money has been paid i. 1 18 

Proclamation^-Yot the heir to claim i. 233. See 236 

*— for the vouchee to appcar after imparlance, &c. 

i. 116 
Ufc^v^ry-— Manner of fuffering * i. 162 

Form of ^ - i. r68 

Requißtion — To the fteward to hold a court ii. 20 
Return-^Oi a Warrant to feize, by the bailiff i. ^238, 

andfeei. 173 
Revocatiofi-^Of the appointment of güardian ii. 108 
Setze — Warrant to - -^ i. 237 

Seizin — Pxecept to gi ve, and return entcred i. 173 
S//7^—Of the court - - ü. 31 

Surrender — Form of, in court * i, 52, 73, 174 


*— out of court - * 

i. 71 

-— by attorney *. - 

ibidt 

Entry on the roll • 

i. ^^ 

— conditional 

i. 116 

- — to will . - -» 

• 

i. 122 

Covenant to fürrender copjrholds, ÖV* 

i. i8a 

See Jttorney — PrefentmenU 


Ti/«^^r— Licence to feil - * 

ii. 123 

Trußs — Declaration of 

i. 184 

Vacüte — Warrant to -* . *, 

i<. 119 

Warrnnt^-lL feize ■* » 

i. 237 

-»•to give feizin - - 

i- 173 

— -to vacate - % 

i. 119 


ERRATUM, 

P*g^ 37 (^) for 2 Freenik 160, read a Freem, 106. 
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Lately publißedy h^ thi fami Author* 

The affirmative haying bcen advanccd by Mr; 
Justice MAi5fVooDE, acceded to by Mr. Jus- 
tice Harper, Mr. Justice Mounson, and 
theLoRD Dyer; and adopted by Lord Bacon, 
Lord Hale, and the Lord Chief-Barok 
Gilbert ; and the negative niaintained by Mr« 
Robinson, (the lateCHiEF-JusTicE of Gib- 
kALTARJ and Mr. Justice Blackstone. 
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